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PREFACE TO VOL. IL

Now that, by this issue of Parts V and VI, along with
Part IV previously published, I have succeeded in com-
pleting the second volume of The Principles of Ethics, which
some years since I despaired of doing, my satisfaction is
dashed by the thought that these new parts are less definite
in their conclusions than I had hoped to make them. Com-
plete definiteness was of course not to be expected. Right
regulation of the actions of so complex a being as Man, living
under conditions so complex as those presented by a society,
evidently forms a subject-matter unlikely to admit of specific
statements throughout its entire range.

The primary division of it—private conduct—necessarily
dependent in part on the nature of the individual and his
circumstances, can be prescribed but approximately; and
guidance must, in most cases, be partly determined by a
judicial balancing of requirements and avoidance of extremes.
Entrance on the first great division of public conduct—
Justice—does, indeed, introduce us to conclusions which are
in large degree definite. Happily, into this most important
portion of Ethics, treating of certain right relations between
individuals, irrespective of their natures or circumstances,
there enters the ruling conception of equity or equalness—
there is introduced the idea of measure; and the inferences
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reached acquire a certain quantitative character, which
partially assimilates them to those of exact science.: But
when, leaving this all-important division, the injunctions of
which are peremptory, and take no cognizance of personal
elements, we pass into the remaining divisions—Negative
and Positive Beneficence—we enter a region in which the
complexities of private conduct are involved with the com-
plexities of relations to the no less complex conduct of those
around : presenting problems for the solution of which we
have nothing in the nature of measure to guide us, and must
commonly be led by empirical judgments.

In view of these admissions some will contend that no aid
is here furnished by the general Doctrine of Evolution. The
first reply is that in that chief division of Ethics treating of
Justice, it furnishes aid both as verifying conclusions empiri-
cally drawn and as leading to certain unaccepted conclusions
of importance. If it be said that throughout the final
divisions of Ethics, dealing with Beneficence, Negative and
Positive, the conclusions must, as above implied, be chiefly
empirical ; and that therefore here, at any rate, the Doctrine
of Evolution does not help us; the reply is that it helps us
in general ways though not in special ways. In the first
place, for certain modes of conduct which at present are sup-
posed to have no sanction if they have not a supernatural
sanction, it yields us a natural sanction—shows us that such
modes of conduct fall within the lines of an evolving Humanity
—are conducive to a higher life, and are for this reason
obligatory. In the second place, where it leaves us to form
empirical judgments, it brings into view those general truths
by which our ewmpirical judgments should be guided—indi-
cates the limits within which they are to be found.
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Beyond serving to re-inforce the injunctions of Beneficence,
by adding to the empirical sanction a rational sanction, the
contents of Parts V and VI have these claims to attention : —
First, that under each head there are definitely set down the
various requirements and restraints which should be taken
into account: so aiding the formation of balanced judgments.
Second, that by this methodic treatment there 1s given a
certain coherence to the confused and often inconsistent ideas
on the subject of Beneficence, which are at present lying all
abroad. And third, that the coherent body of doctrine which
results, is made to include regulation of sundry kinds of
conduct which are not taken cognizance of by Ethics as
ordinarily conceived. '

H. S.
London,

April, 1893,



PREFACE TO PART IV.
WHEN FIRST ISSUED SEPARATELY.

IN the Preface to 7%e Data of Ethics, published in June,
1879, there occurred the sentence :—*“ Hints, repeated of
late years with increasing frequency and distinctness, have
shown me that health may permanently fail, even if life
does not end, before I reach the last part of the task I
have marked out for myself.” -There followed the state-
ment that since “this last part of the task "—the affiliation
of Ethics on the doctrine of Evolution—was that “ to which
I regard ail the preceding parts as subsidiary,” I did not
like to contemplate the probability of failure in executing it.
Hence the decision to write The Data of Ethics in advance.

Something like the catastrophe foreseen gradually came.
Years of declining health and decreasing power of work,
brought, in 1886, a complete collapse; and further elabora-
tion of the Synthetic Philosophy was suspended until
the beginning of 1890, when it became again possible
to get through a small amount of serious work daily. Of
course there arose the question—What work to undertake
first? Completion of The Principles of Ethics was, without
hesitation, decided upon: the leading divisions of Zhe
Principles of Sociology having been executed. A further
question presented itself—What part of The Principles of
Ethics should have precedence ? Led by the belief that my
remaining energies would probably not cairy me through
the whole, I concluded that it would be best to begin with
the part of most importance. Hence, passing over Part 11,
—“The Inductions of Ethics,” and Part III,—“The Ethics
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of Individual Life,” I devoted myself to Part IV,—“The
Ethics of Social Life: Justice,” and have now, to my great
satisfaction, succeeded in finishing it.

Should improved health be maintained, I hope that,
before the close of next year, I may issue Parts IT and III,
completing the first volume ; and should I be able to con-
tinue, I shall then turn my attention to Part V,—“The
Ethics of Social Life: Negative Beneficence,” and Part VI,
—“The Ethics of Social Life: Positive Beneficence.”

Between this Part IV of The Principles of Ethics, and my
first work, Social Statics, with the constructive portion of
which it coincides in area, there are considerable differences.
One difference is that what there was in my first book
of supernaturalistic interpretation has disappeared, and
the interpretation has become exclusively naturalistic—
that is, evolutionary. With this difference may be joined
the concomitant difference, that whereas a biological
origin for ethics was, in Social Statics, only indicated,
such origin has now been definitely set forth;
and the elaboration of its consequences has become the
cardinal trait. And a further distinction is that induction
has been more habitually brought in support of deduction.
It has in every case been shown that the corollaries from
the first principle laid down, have severally been in course
of verification during the progress of mankind.

It seems proper to add that the first five chapters have
already been published in The Nineteenth Century for March
and April, 1890.

London, June, 1891, H. S.
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PART 1V,
THE ETHICS OF SOCIAL LIFE.

JUSTICE.






CHAPTER L
ANIMAL.ETHICS,

§ 246. Those who have not read the first division of this
work will be surprised by the above title. But the
chapters on “ Conduct in General ”’ and “ The Evolution of
Conduct,’’ will have made clear to those who have read them
that something which may be regarded as aniwal-ethics is
implied.

It was there shown that the conduct which Ethics treats
of is not separable from conduct at large ; that the highest

conduct is that which conduces to the greatest length,

breadth, and completeness of life; and that, by implication,
there is a conduct proper to each species of animal, which is
the relatively good conduct—a conduct which stands to-
wards that species as the conduct we morally approve stands
towards the human species.

Most people regard the subject-matter of Ethics as being

o

conduct considered as calling forth approbation or reproba- :
tion. But the primary subject-matter of Ethics is conduct

counsidered objectively as producing good or bad results to
self or others or both.

Even those who think of Ethics as concerned only with
conduct which deserves praise or blame, tacitly recognize
an animal-ethics ; for certain acts of animals excite in them
antipathy or sympathy. A bird which feeds its mate while
she is gitting is regarded with a sentiment of approval. For

1%
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a hen which refuses to sit upon her eggs there is a feeling
of aversion; while one which fights in defence of her
chickens is admired.

Egoistic acts, as well as altruistic acts, in animals are
classed as good or bad. A squirrel which lays up a store
of food for the winter is thought of as doing that which a
gquirrel ought to do; and, contrariwise, one which idly
makes no provision and dies of starvation, is thought of
as properly paying the penalty of improvidence. A dog
which surreuders its bone to another without a struggle,
and runs away, we call a coward—a word of reprobation.

Thus, then, it is clear that acts which are conducive to
preservation of offspring or of the individual we consider as
good relatively to the species, and conversely.

§ 247. The two classes of cases of altruistic acts and
egoistic acts just exemplified, show us the two cardinal
and opposed principles of animal-ethics.

During immaturity benefits received must be inversely
proportionate to capacities possessed. Within the family-
group most must be given where least is deserved, if desert
is measured by worth. Contrariwise, after maturity is
reached benefit must vary directly as worth: worth being
measured by fitness to the conditions of existence. The ill
fitted must suffer the evils of unfitness, and the well fitted
profit by their fitness.

These are the two laws which a species must conform to
if it is to be preserved. Limiting the proposition to the
higher types (for in the lower types, parents give to
offspring no other aid than that of laying up small amounts
of nutriment with their germs: the result being that an
enormous mortality has to be balanced by an enormous
fertility)—thus limiting the proposition, I say, it is clear
that if, among the young, benefit were proportioned to
efficiency, the species would disappear forthwith ; and that
if, among adulis, benefit were proportioned to inefficiency,
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the species would disappear by decay in & fow generations
(see Principles of Sociology, § 322).

§ 248. What is the ethical aspect of these principles ?
In the first place, animal life of all but the lowest kinds
has been maintained by virtue of them. Excluding the
Protozoa, among which their operation is scarcely discern-
ible, we see that without gratis benefits to offspring, and
earned benefits to adults, life could not have continued.

In the second place, by virtue of them life has gradually
evolved into higher forms. By care of offspring, which
has become greater with advancing organization, and by
survival of the fittest in the competition among adults, which
has become more habitual with advancing organization,
superiority has been perpetually fostered and further
advances caused.

On the other hand, it is true that to this self-sacrificing
care for the young and this struggle for existence among
adults, has been due the carnage and the death by starva-
tion which have characterized the evolution of life from the
beginning. 1t is also trne that the processes consequent on
conformity to these principles are responsible for the
production of torturing parasites, which out-number in their
kinds all other creatures.

To those who take a pessimist view of animal-life in
general, contemplation of these principles can of course
yield only dissatisfaction. But to those who take an
optimist view, or a meliorist view, of life in general, and
who accept the postulate of hedonism, contemplation of
these principles must yield greater or less satisfaction, and
fulfilment of them must be ethically approved.

Otherwise considered, these principles are, according
to the current belief, expressions of the Divine will, or
else, according to the agnostic belief, indicate the mode
in which works the Unknowable Power throughout the
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Universe ; and in either case they have the warrant hence
derived.

§ 249. But here, leaving aside the ultimate controversy
of pessimism versus optimism, it will suffice for present
purposes to set out with a hypothetical postulate, and to
limit it to a single species. If the preservation and pros-
perity of such species is to be desired, there inevitably
emerge one most general conclusion and from it three less
general conclusions.

/ The most general conclusion is that, in order of obligation,

the preservation of the species takes precedence of the
preservation of the individual. It is true that the species
has no existence save as an aggregate of individuals;
and it is true that, therefore, the welfare of the species
is an end to be subserved only as subserving the
welfares of individuals. But since disappearance of the
species, implying disappearance of all individuals, in-
volves absolute failure in achieving the end, whereas
disappearance of individuals, though carried to a great
extent, may leave outstanding such number as can, by
the continuance of the species, make subsequent fulfil-
ment of the end possible; the preservation of the indi-
vidual must, in a variable degree according to circum-
stances, be subordinated to the preservation of the
species, where the two conflict. / The resulting corollaries
are these :— ’

First, that among adults there must be conformity to the
law that benefits received shall be directly proportionate to
merits possessed : merits being measured by power of self-
sustentation. For, otherwise, the species must suffer in two
ways. It must suffer immediately by sacrifice of superior
to inferior, which entails a general diminution of welfare ;
and it must suffer remotely by further increase of the
inferior which, by implication, hinders increase of the
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superior, and causes a general deterioration, ending in
extinction if it is continued.

Second, that during early life, before self-sustentation has
become possible, and also while it can be but partial, the
aid given must be the greatest where the worth shown is
the smallest—benefits received must be inversely pro-
portionate to merits possessed : merits being measured by
power of self-sustentation. Unless there are gratis benefits
to offspring, unqualified at first and afterwards qualified by
decreuse as maturity is approached, the species must dis-
appear by extinction of its young. There is, of course,
necessitated a proportionate self-subordination of adults.

Third, to this self-subordination entailed by parenthood
has, in certain cases, to be added a further self-subordination.
If the constitution of the species and its conditions of ex-
istence are such that sacrifices, partial or complete, of
some of its individuals, so subserve the welfare of the
species that its numbers are better maintained than they
would otherwise be, then there results a justification for
sach sacrifices.

Such are the laws by conformity to which a species is
maintained ; and if we assume that the preservation of a
particular species is a desideratum, there arises in it an
obligation to conform to these laws, which we may call,
according to the case in question, quasi-ethical or ethical.



CHAPTER II.
SUB-HUMAN JUSTICE.

§ 250. Of the two essential but opposed principles of
action by pursuance of which each species is preserved, we
are here concerned only with the second. Passing over
the law of the family as composed of adults and young, we
have now to consider exclusively the law of the species as
composed of adults only.

This law we have seen to be that individuals of most
worth, as measured by their fitness to the conditions of
existence, shall have the greatest benefits, and that inferior
individuals shall receive smaller benefits, or suffer greater
evils, or both—a law which, under its biological aspect, has
for its implication the survival of the fittest. Interpreted
in ethical terms, it is that each individual ought to be subject
to the effects of its own nature and resulting conduct.
. Throughout sub-human life this law holds without qualifica-
tion ; for there exists no agency by which, among adults,
the relations between conduct and consequence can be
interfered with.

Fully to appreciate the import of this law, we may with
advantage pause a moment to contemplate an analogous
law ; or, rather, the same law as exhibited in another
sphere. Besides being displayed in the relations among
members of a species, as respectively well sustained or ill
sustained according to their well-adapted activities or ill-
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adapted activities, it is displayed in the relations of the
parts of each organism to one another.

Every muscle, every viscus, every gland, receives blood
in proportion to function. If it does little it is ill-fed and ’
dwindles; if it does much it is well-fed and grows.
By this balancing of expenditure and nutrition, there
is, at the same time, a balancing of the relative powers
of the parts of the organism; so that the organism as a
whole is fitted to its existence by having its parts con-
tinuously proportioned to the requirements. And clearly
this principle of self-adjustment within each individual, is
parallel to that principle of self-adjustment by which the
species as a whole keeps itself fitted to its environment.
For by the better nutrition and greater power of propsga-
tion which come to members of the species that have
faculties and consequent activities best adapted to the needs,
joined with the lower sustentation of self and offspring which
accompany less adapted faculties and activities, there is
caused such special growth of the species as most conduces
to its survival in face of surrounding conditions.

This, then, is the law of sub-human justice, that each
individual shall receive the benefits and the evils of its own/
nature and its consequent conduct.

§ 251. But sub-human justice is extremely imperfect,
alike in general and in detail.

In general, it is imperfect in the sense that there exist
multitudinous species the sustentation of which depends on
the wholesale destruction of other species; and this whole-
sale destruction implies that the species serving as prey
have the relations between conduct and consequence so
habitaally broken that in very few individuals are they long
maintained. It is true that in such cases the premature
loss of life suffered from enemies by nearly all members
of the species, must be considered as resulting from their
natures—their inability to contend with the destructive
agencies they are exposed to. But we may fitly recognize
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the truth that this violent ending of the immense majority
of its lives, implies that the species is one in which justice,
as above conceived, is displayed in but small measure.

Sub-human justice is extremely imperfect in detail, in
the sense that the relation between conduct and conse-
quence is in such an immense proportion of cases broken
by accidents—accidents of kinds which fall indiscriminately
upon inferior and superior individuals. There are the
multitudinous deaths caused by inclemencies of weather,
which, in the great majority of cases, the best members of
the species are liable to like the worst. There are other
multitudinous deaths caused by scarcity of food, which, if
not wholly, still in large measure, carries off good and bad
alike. Among low types, too, enemies are causes of death
which so operate that superior as well as inferior are
sacrificed. And the like holds with invasions by parasites,
often widely fatal. ‘These frequently destroy the best
individuals as readily as the worst.

The high rate of multiplication among low animals,
required to balance the immense mortality, at once shows us
that among them long survival is not insured by superiority ;
and that thus the sub-human justice, consisting in con-
tinued receipt of the results of conduct, holds individually
in but few cases.

§ 252. And here we come upon a truth of great signifi-
cance—the truth that sub-human justice becomes more
decided as organization becomes higher.

Whether this or that fly is taken by a swallow, whether
among a brood of caterpillars an ichneamon settles on this
or that, whether out of a shoal of herrings this or that is
swallowed by a cetacean, is an event quite independent of
individual peculiarity : good and bad samples fare alike.
With high types of creatures it is otherwise. Keen senses,
sagacity, agility, give a particular carnivore special power
to secure prey. In a herd of herbivorous creatures, the
one with quickest hearing, clearest vision, most sensitive
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nostril, or greatest speed, is the one most likely to save
itself. ,

Evidently, in proportion as the endowments, mental
and bodily, of a species are high, and as, consequently, its
ability to deal with the incidents of the environment is
great, the continued life of each individual is less depen-
dent on accidents against which it cannot guard. And,
evidently, in proportion as this result of general saperiority
becomes marked, the results of special superiorities are
felt. Individaal differences of faculty play larger parts in
determining individual fates. Now deficiency of a power
shortens life, and now a large endowment prolongs it.
That is to say, individuals experience more fully the results
of their own natures—the justice is more decided.

§ 253. As displayed among creatures which lead solitary
lives, the nature of sub-human justice is thus sufficiently
expressed ; but on passing to gregarious creatures we dis-
cover in it an element not yet specified.

Simple association, as of deer, profits the individual and
the species only by thet more efficient safeguarding which
results from the superiority of a multitude of eyes, ears,
and noses over the eyes, ears, and nose of a single indi-
vidual. Through the alarms more quickly given, all
benefit by the senses of the most acate. Where this,
which we may call passive co-operation, rises into active
co-operation, a8 among rooks where one of the flock keeps
watch while the rest feed, or as among the cimarrons, a
much-hunted variety of mountain sheep in Central America,
which similarly place sentries, or as among beavers where a
number work together in making dams, or as among wolves
where, by a plan of attack in which the individuals play
different parts, prey is caught which would otherwise not
be caught; there are still greater advantages of the indi-
viduals and to the species. And, speaking generally, we
may say that gregariousness, and co-operation more or less
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active, establish themselves in a species only because they
are profitable to it ; since, otherwise, survival of the fittest
must prevent establishment of them.

But now mark that this profitable association is made
possible only by observance of certain conditions. The
acts directed to self-sustentation which each performs, are
performed more or less in presence of others performing
like acts; and there tends to result more or less inter-
ference. If the interference is great, it may render the
association unprofitable. For the association to be profitable
the acts must be restrained to such extent as to leave a
balance of advantage. Survival of the fittest will else exter-
minate that variety of the species in which association begins.

Here, then, we find a further factor in sub-human justice.
Each individual, receiving the benefits and the injuries due
to its own nature and consequent conduct, has to carry on
that conduct subject to the restriction that it shall not in
any large measure impede the conduct by which each
other individual achieves benefits or brings on itself
injuries. The average conduct must not be so aggressive
as to cause evils which out-balance the good obtained by
co-operation. Thus, to the positive element in sub-human
justice has to be added, among gregarious creatures, a
negative element.

§ 254. The necessity for observance of the condition
that each member of the group, while carrying on self-
sustentation and sustentation of offspring, shall not
seriously impede the like pursuits of others, makes itself
so felt, where association is established, as to mould the
species to it. The mischiefs from time to time experienced
when the limits are transgressed, continually discipline all
in such ways as to produce regard for the limits; so that
such regard becomes, in course of time, & natural trait of
the species. For, manifestly, regardlessness of the limits, if
great and general, causes dissolution of the group. Those
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varieties only can survive as gregarious varieties in which
there is an inherited tendency to maintain the limits.

Yet further, there arises such general consciousness of
the need for maintaining the limits, that punishments are
inflicted on transgressors—not only by aggrieved members
of the group, but by the group as a whole. A “rogue”
elephant (always distinguished as unusually malicious) is
one which has been expelled from the herd: doubtless
because of conduct obnoxious to the rest—probably aggres-
sive. It is said that from a colony of beavers an idler is :
banished, and thus prevented from profiting by labours in |
which he does not join: a statement made credible by the fact
that drones, when no longer needed, are killed by worker-
bees. The testimonies of observers in different countries
show that a flock of crows, after prolonged noise of con-
sultation, will summarily execute an offending member.
And an eye-witness affirms that among rooks, a pair which
steals the sticks from neighbouring nests has its own nest
pulled to pieces by the rest.

Here, then, we see that the a priort condition to har-
mounious co-operation comes to be tacitly recognized as
something like a law; and there is & penalty consequent
on breach of it.

§ 255. That the individual shall experience all the con-
sequences, good and evil, of its own nature and consequent
conduct, which is that primary principle of sub-human
justice whence results survival of the fittest, is, in creatures
that lead solitary lives, a principle complicated only by the
responsibilities of parenthood. Among them the purely
egoistic actions of self-sustentation have, during the repro-
ductive period, to be qualified by that self-subordination
which the rearing of offspring necessitates, but by no other
self-subordination. Among gregarious creatures of con-
siderable intelligence, however, disciplined, as we have just
seen, into due regard for the limits imposed by other’s
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presence, the welfare of the species, besides demanding
self-subordination in the rearing of offspring, occasionally
demands a further self-subordination.

We read of bisons that, during the calving season, the
bulls form an encircling guard round the herd of cows and
calves, to protect them against wolves and other predatory
animals: a proceeding which entails on each bull some
danger, but which conduces to the preservation of the
species. Out of a herd of elephants about to emerge from
a forest to reach a drinking place, one will first appear and
look round in search of dangers, and, not discerning any,
will then post some others of the herd to act as watchers;
after which the main body comes forth and enters the
water. Here a certain extra risk is run by the few that
the many may be the safer. In a still greater degree we are
shown this kind of action by a troop of monkeys, the members
of which will combine to defend or rescue one of their
number, or will fitly arrange themselves when retreating
from an enemy—*‘ the females, with their young, leading the
way, the old males bringing up the rear . . . the place
of danger”’; for though in any particular case the species
may not profit, since more mortality may result than would
have resulted, yet it profits in the long run by the display
of a character which makes attack on its groups dangerous.

Evidently, then, if by such conduct one variety of a
gregarious species keeps up, or increases, its numbers, while
other varieties, in which self-subordination thus directed does
not exist, fail to do this, a certain sanction is acquired
for such conduct. The preservation of the species being
the higher end, it results that where an occasional mor-
tality of individuals in defence of the species furthers this
preservation in a greater degree than would pursuit of ex-
clusive benefit by each individual, that which we recognize
as sub-human justice may rightly have this second limitation.

§ 256. It remains only to point out the order of priority,
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and the respective ranges, of these" principles. The law of
relation between conduct and consequence, which, through- :
out the animal kingdom at large, brings prosperity to those -
individuals which are structurally best adapted to their
conditions of existence, and which, under its ethical aspect,
is expressed in the principle that each individual ought to
receive the good and the evil which arises from its own
nature, is the primary law holding of all creatures; and is
applicable without qualification to creatures which lead
solitary lives, save by that self-subordination needed among
the higher of them for the rearing of offspring.

Among gregarious creatures, and in an increasing degree
as they co-operate more, there comes into play the law,
second in order of time and authority, that those actions
through which, in fulfilment of its nature, the individual
achieves benefits and avoids evils, shall be restrained by the
need for non-interference with the like actions of associated
individuals. A substantial respect for this law in the
average of cases, being the condition under which alone
gregariousness can continue, it becomes an imperative law
for creatures to which gregariousness is a benefit. But,
obviously, this secondary law is simply a specification of
that form which the primary law takes under the conditions
of gregarious life; since, by asserting that in each
individual the inter-actions of conduct and consequence
must be restricted in the specified way, it tacitly re-asserts
that these inter-actions must be maintained in other in-
dividuals, that is in all individuals.

Later in origin, and narrower in range, is the third law,
that under conditions such that, by the occasional sacrifices
of some members of a species, the species as a whole
prospers, there arises a sanction for such sacrifices, and a
consequent qualification of the law that each individual shall
receive the benefits and evils of its own nature.

Finally, it should be observed that whereas the first law
is absolute for animals in general, and whereas the second
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law is absolute for gregarious animals, the third law is
relative to the existence of enemies of such kinds that,
in contending with them, the species gains more than
it loses by the sacrifice of a few members; and in the
absence of such enemies this qualification imposed by the
third law disappears.



CHAPTER III.

HUMAN JUSTICE.

§ 257. The contents of the last chapter foreshadow the
contents of this. As, from the evolation point of view,
human life must be regarded as a further development of
sub-human life, it follows that from this same point of view,
human justice must be a further development of sub-human
justice. For convenience the two are here separately treated,
but they are essentially of the same nature, and form parts
of a continuous whole.

. Of man, as of all inferior creatures, the law by conformity
to which the species is preserved, is that among adults the
individuals best adapted to the conditions of their existence
shall prosper most, and that individuals least adapted to
the conditions of their existence shall prosper least—a law
which, if uninterfered with, entails survival of the fittest,
and spread of the most adapted varieties. And as before
so here, we see that, ethically considered, this law implies
that each individual ought to receive the benefits and the’
evils of his own nature and consequent conduct: neither
being prevented from having whatever good his actions
normally bring to him, nor allowed to shoulder off on to
other persons whatever ill is brought to him by his actions.

To what extent such ill, naturally following from his
actions, may be voluntarily borne by other persons, it does
not concern us now to inquire. The qualifying effects of

>~
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pity, mercy, and generosity, will be considered hereafter
in the parts dealing with ‘“Negative Beneficence’’ and
“Positive Beneficence.” Here we are concerned only with
pure Justice.

The law thus originating, and thus ethically expressed,
is obviously that which commends itself to the common
apprehension as just. Sayings and criticisms daily heard
imply a perception that conduct and consequence ought
not to be dissociated. When, of some one who suffers a
disaster, it is said—*‘ He has no one to blame but himself,”
there is implied the belief that he has not been inequitably
dealt with. The comment on one whose misjudgment or
misbehaviour has entailed evil upon him, that “he has
made his own bed, and now he must liein it,” has behind it
the conviction that this connexion of cause and effect is
proper. Similarly with the remark—* He got no more than
he deserved.” A kindred conviction is implied when,
conversely, there results good instead of evil. “He has
fairly earned his reward;”’ ‘ He has not received due recom-
pense;’’ are remarks indicating the consciousness that there
should be a proportion between effort put forth and advan-
tage achieved—that justice demands such a proportion.

§ 258. The truth that justice becomes more pronounced
as organization becomes higher, which we contemplated in
the last chapter, is further exemplified on passing from sub-
human justice to human justice. The degree of justice and
the degree of organization simultaneously make advances.
These are shown alike by the entire human race, and by its
superior varieties as contrasted with its inferior.

We saw that a high species of animal is distinguished
from a low species, in the respect that since its aggregate
suffers less mortality from incidental destructive agencies,
each of its members continues on the average for a longer
time subject to the normal relation between conduct and
consequence; and here we see that the human race as a
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whole, far lower iu its rate of mortality than nearly all races
of inferior kinds, usually subjects its members for much
longer periods to the good and evil results of well-adapted
and ill-adapted conduct. We also saw that as, among the
higher animals, a greater average longevity makes it
possible for individual differences to show their effects for
longer periods, it results that the unlike fates of different
individuals are to a greater extent determined by that
normal relation between conduct and consequence which
constitutes justice ; and we here see that in mankind,
unlikenesses of faculty in still greater degrees, and for still
longer periods, work out their effects in advantaging the
superior and disadvantaging the inferior in the cuntinuous
play of conduct and consequence.

Similarly is it with the civilized varieties of mankind as
compared with the savage varieties. A still further
diminished rate of mortality implies that there is a still
larger proportion, the members of which gain good from
well-adapted acts and suffer evil from ill-adapted acts.
While also it is manifest that both the greater differences
of longevity among individuals, and the greater differences
of social position, imply that in civilized societies more than
in savage societies, differences of endowment, and conse-
quent differences of conduct, are enabled to cause their
appropriate differences of results, good or evil: the justice
is greater.

§ 259. More clearly in the human race than in lower
races, we are shown that gregariousness establishes itself
because it profits the variety in which it arises; partly by
furthering general safety and partly by facilitating sustenta-
tion. And we are shown that the degree of gregariousness
is determined by the degree in which it thus subserves the
interests of the variety. For where the variety is one of
which the members live on wild food, they associate only in
small groups: game and fruits widely distributed, can

2 *
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support these only. But greater gregariousness arises
where agriculture makes possible the support of a large
number on a small arca; and where the accompanying
development of industries introduces many and various
co-operations.

We come now tothe truth—faintly indicated among lower
beings and conspicuously displayed among human beings—
that the advantages of co-operation can be had only by
conformity to certain requirements which association
imposes. The mutual hindrances liable to arise during
the pursuit of their ends by individuals living in proximity,
must be kept within such limits as to leave a surplus of
advantage obtained by associated life. Some types of men,
as the Abors, lead solitary lives, because their aggressive-
ness is such that they cannot live together. And this
extreme case makes it clear that though, in many primitive
groups, individual antagonisms often cause quarrels, yet
the groups are maintained because their members derive a
balance of benefit—chiefly in greater safety. It is also
clear that in proportion as communities become developed,
their division of labour complex, and their transactions
multiplied, the advantages of co-operation can be gained
only by a still better maintenance of those limits to each
man’s activities necessitated by the simultaneous activities
of others. This truth is illustrated by the unprosperous or
decaying state of communities in which the trespasses of
individuals on one another are so numerous and great as
generally to prevent them from severally receiving the
normal results of their labours.

The requirement that individual activities must be
mutually restrained, which we saw is so felt among certain
inferior gregarious creatures that they inflict punishments
on those who do not duly restrain them, is a requirement
which, more imperative among men, and more distinctly
felt by them to be a requirement, causes a still more marked
babit of inflicting punishments on offenders. Though in
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primitive groups it is commonly left to any one who is
injured to revenge himself on the injurer ; and though even
in the societies of feudal Earope, the defending and en-
forcing of his claims was in many cases held to be each
man’s personal concern ; yet there has ever tended to grow
up such perception of the need for internal order, and such
sentiment accompanying the perception, that infliction of
punishments by the community as a whole, or by its
established agents, has become habitual. And thot a
system of laws enacting restrictions on condumct, and
punishments for breaking them, is a natural product of
human life carried on under social conditions, is shown by
the fact that in numerous nations composed of various
vypes of mankind, similar actions, similarly regarded as
trespasses, have been similarly forbidden.

Through all which sets of facts is manifested the truth,
recognized practically if not theoretically, that each
individual carrying on the actions which subserve his life,
and not prevented from receiving their normal results,
good and bad, shall carry on these actions under such
restraints as are imposed by the carrying on of kindred
actions by other individuals, who have similarly to receive
such normal results, good and bad. And vaguely, if not
definitely, this is seen to constitute what is called justice.

§ 260. We saw that among inferior gregarious creatures,
justice in its universal simple form, besides being qualified
by the self-snbordination which parenthood implies, and
in some measure by the self-restraint necessitated by as-
sociation, is, in a few cases, further qualified in a small
degree by the partial or complete sacrifice of individuals
made in defence of the species. And now, in the highest
gregarious creature, we see that this further qualification
of primitive justice assumes large proportions.

No longer, as among inferior beings, demanded only by
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the need for defence against enemies of other kinds, this
further self-subordination is, among human beings, also
demanded by the need for defence against enemies of the
same kind. Having spread wherever there is food, groups
of men have come to be everywhere in one another’s way ;
and the mutual enmities hence resulting, have made the
sacrifices entailed by wars between groups, far greater
than the sacrifices made in defence of groups against
inferior animals. It is doubtless true with the human race,
as with lower races, that destruction of the group, or the
variety, does not imply destruction of the species; and it
follows that such obligation as exists for self-subordination
in the interests of the group, or the variety, is an ob-
ligation of lower degree than is that of care of offspring,
without fulfilment of which the species will disappear,
and of lower degree than the obligation to restrain actions
within the limits imposed by social conditions, without ful-
filment, or partial fulfilment, of which the group will
dissolve. Still, it must be regarded as an obligation to
the extent to which the maintenance of the species is
subserved by the maintenance of each of its groups.

But the self-subordination thus justified, and in a sense
rendered obligatory, is limited to that which is required for
defensive war. Only because the preservation of the
group as a whole conduces to preservation of its members’
lives, and their ability to pursue the objects of life, is there
a reason for the sacrifice of some of its members; and this
reason no longer exists when war is offensive instead of
defensive.

It may, indeed, be contended that since offensive wars
initiate those struggles between groups which end in the
destruction of the weaker, offensive wars, furthering the
peopling of the Earth by the stronger, subserve the
interests of the race. But even supposing that the con-
quered groups always consisted of men having smaller
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mental or bodily fitness for war (which they do not ; for it

is in part a question of numbers, and the smaller groups

may consist of the more capable warriors), there would still

be an adequate answer. It is only during the earlier
stages of human progress that the development of;J
strength, courage, and cunning, are of chief importance.
After societies of considerable size have been formed, and '
the subordination needed for organizing them produced,
other and higher faculties become those of chief impor-!
tance ; and the struggle for existence carried on by violence,

does not always further the survival of the fittest. The

fact that but for & mere accident Persia would have con-

quered Greece, and the fact that the Tartar hordes very

nearly overwhelmed European civilization, show that

offensive war can be trusted to subserve the interests of
the race only when the capacity for a high social life does

not exist; and that in proportion as this capacity develops,

offensive war tends more and more to hinder, rather than

to further, human welfare. In brief we may say that
the arrival at a stage in which ethical considerations come

to be entertained, is the arrival at a stage in which
offensive war, by no means certain to further predominance

of races fitted for a high social life, and certain to cause

injurious moral reactions on the conquering as well as on the

conquered, ceases to be justifiable ; and only defensive

war retains a quasi-ethical justification.

And here it is to be remarked that the self-subordination
which defensive war involves, and the need for such
qualification of the abstract principle of justice as it
implies, belong to that transitional state necessitated by
the physical-force conflict of races; and that they must
disappear when there is reached a peaceful state. That is
to say, all questions concerning the extent of such quali-
fications pertain to what we have distinguished as relative
ethics; and are not recognized by that absolute ethics
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which is concerned with the principles of right conduct in
a society formed of men fully adapted to social life.

This distinction I emphasize here because, throughout
succeeding chapters, we shall find that recognition of it
belps us to disentangle the involved problems of political
ethics,



CHAPTER IV.
THE SENTIMENT OF JUSTICR.

§ 261. Acceptance of the doctrine of organic evolution
determines certain ethical conceptions. The doctrine
implies that the numerous organs in each of the innumer-
able species of animals, have been either directly or
indirectly moulded into fitness for the requirements of life
by constant converse with those requirements. Simul-
taneously, through nervous modifications, there have been
developments of the sensations, instincts, emotions, and
intellectual aptitudes, needed for the appropriate uses of
these organs ; as we see in caged rodents which exercise
their jaw-muscles and incisors by purposeless gnawing, in
gregarious creatures which are miserable if they cannot
join their fellows, in beavers which, kept in confinement,
show their passion for dam-building by heaping up whatever
sticks and stones they can find.

Has this process of mental adaptation ended with primi-
tive man? Are human beings incapable of having their
feelings and ideas progressively adjusted to the modes of
life imposed on them by the social state into which they
have grown? Shall we suppose that the nature which
fitted them to the exigencies of savage life has remained
unchanged, and will remain unchanged, by the exigencies
of civilized life ? Or shall we suppose that this aboriginal
nature, by repression of some traits and fostering of others,
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is made to approach more and more to a nature which finds
developed society its appropriate environment, and the
required activities its normal ones? There are many
believers in the doctrine of evolution who seem to have no
faith in the continued adaptability of mankind. While
glancing hut carelessly at the evidence furnished by com-
parisons of different human races with one another, and of
the same races in different ages, they ignore eutirely the
induction from the phenomena of life at large. But if there
is an abuse of the deductive method of reasoning there is
also an abuse of the inductive method. One who refused
to believe that a new moon would in a fortnight become
full and then wane, and, disregarding observations
accumulated throughout the past, insisted on watching the
successive phases before he was convinced, would be con-
sidered inductive in an irrational degree. But there might
not unfairly be classed with him those who, slighting the
inductive proof of unlimited adjustability, bodily and
mental, which the animal kingdom at large presents, will
not admit the adjustability of human nature to social life
until the adjustment has taken place : nay, even ignore the
evidence that it is taking place.

Here we shall assume it to be an inevitable inference
from the doctrine of organic evolution, that the highest
type of living being, no less than all lower types, must go
on moulding itself to those requirements which circum-
stances impose. And we shall, by implication, assume that
moral changes are among the changes thus wrought out.

§ 262. The fact that when surfeit of a favourite food
has caused sickness, there is apt to follow an aversion to
that food, shows how, in the region of the sensations,
experiences establish associations which influence conduct.
And the fact that the bouse in which a wife or child died,
or in which a long illness was suffered, becomes so associated
with painful states of mind as to be shunned, sufficiently
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illustrates, in the emotional region, the mode in which
actions may be determined by mental connexions formed in
the course of life. When the circumstances of a species
make certain relations between conduct and consequence
habitual, the appropriately-linked feelings may come to
characterize the species. Either inheritances of modifica-
tions produced by habit, or more numerous survivals of
individuals having nervous structures which have varied in
fit ways, gradually form guiding tendencies, prompting
appropriate behaviour and deterring from inappropriate.
The contrast between fearless birds found on islands never
before visited by man, and the birds around us, which show
fear of man immediately they are out of the nest, exemplifies
sach adaptations.

By virtue of this process there have been produced to
some extent among lower creatures, and there are being
1urther produced in man, the sentiments appropriate to
social life. Aggressive actions, while they are habitually
injurious to the group in which they occur, are not
unfrequently injurious to the individuals committing them ;
since, though certain pleasures may be gained by them,
they often entail pains greater than the pleasures. Con-
versely, conduct restrained within the required limits,
calling out no antagonistic passions, favours harmonious
co-operation, profits the group, and, by implication, profits
the average of its individuals. Consequently, there results,
other things equal, a tendency for groups formed of members
having this adaptation of nature, to survive and spread.

Among the social sentiments thus evolved, one of chief
importance is the sentiment of justice. Let us now consider
more closely its natare.

§ 263. Stop an animal’s nostrils, and it makes frantic
efforts to free its head. Tie its limbs together, and its
struggles to get them at liberty are violent. Chain it by
the neck or leg, and it is some time before it ceases its
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attempts to escape. Put it in a cage, and it long continues
restless. Generalizing these instances, we see that in
proportion as the restraints on actions by which life is
maintained are extreme, the resistances to them are great.
Conversely, the eagerness with which a bird seizes the
opportunity for taking flight, and the joy of a dog when
liberated, show how strong is the love of unfettered move-
ment.

Displaying like feelings in like ways, man displays them
in other and wider ways. He is irritated by invisible
restraints as well a8 by visible ones ; and as his evolution
hecomes higher, he is affected by circumstances and actions
which in more remote ways aid or hinder the pursuit of
ends. A parallel will elucidate this truth. Primitively the
love of property is gratified only by possession of food and
shelter, and, presently, of clothing; but afterwards it is
gratified by possession of the weapons and tools which aid in
obtaining these, then by possession of the raw materials that
serve for making weapons and tools and for other purposes,
then by possession of the coin which purchases them as well
as things at large, then by possession of promises to pay
exchangeable for the coin, then by & lien on a banker, regis-
tered in a pass-book. That is, there comes to be pleasure in
an ownership more and more abstract and more remote from
material satisfactions. Similarly with the sentiment of
justice. Beginning with the joy felt in ability to use the
bodily powers and gain the resulting benefits, accompanied
by irritation at direct interferences, this gradually responds
to wider relations: being excited now by the incidents of
personal bondage, now by those of political bondage, now
by those of class-privilege, and now by small political
changes. Eventually this sentiment, sometimes so little
developed in the Negro that he jeers at a liberated com-
panion because he has mo master to take care of him,
becomes so much developed in the Englishman that the
slightest infraction of some mode of formal procedure at a
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public meeting or in Parliament, which cannot intrinsically
concern him, is vehemently opposed because in some
distant and indirect way it may help to give possible
powers to un-named authorities who may perhaps impose
unforeseen burdens or restrictions.

Clearly, then, the egoistic sentiment of justice is a sub-
jective attribute which answers to that objective require-
ment constituting justice—the requirement that each adult

shall receive the results of his own pature and consequent

actions. For unless the faculties of all kinds have free
play, these results cannot be gained or suffered, and unless
there exists a sentiment which prompts maintenance of the
sphere for this free play, it will be trenched upon and the
free play impeded.

§ 264. While we may thus understand how the egoistic
sentiment of justice is developed, it is much less easy to
understand how there is developed the altruistic sentiment
of justice. On the one hand, the implication is that the
altruistic sentiment of justice can come into existence only
in the course of adaptation to social life. On the other
hand the implication is that social life is made possible only
by maintenance of those equitable relations which imply
the altruistic sentiment of justice. How can these reciprocal
requirements be fulfilled ?

The answer is that the altruistic sentiment of justice can.

come into existence only by the aid of a sentiment which

temporarily supplies its place, and restrains the actions

prompted by pure egoism—a pro-altruistic sentiment of

justice, as we may call it. This has several components .

which we must successively glance at.

The first deterrent from aggression is one which we see -

among animals at large—the fear of retaliation. Among
creatures of the same species the food obtained by one, or
place of vantage taken possession of by it, is in some
measure insured to it by the dread which most others feel
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of tho vengeance that may follow any attempt to take it
away; and among men, especially during early stages of
social life, it is chiefly such dread which secures for each
man free scope for his activities, and exclusive use of what-
ever they bring him.

A further restraint is fear of the reprobation likely to be
shown by unconcerned members of the group. Though in
the expulsion of a “ rogue” elephant from the herd, or the
slaying of a sinning member of the flock by rooks or storks,
we see that even among animals individuals suffer from an
adverse public opinion; yet it is scarcely probable that
among animals expectation of general dislike prevents
encroachment. But among mankind, *looking before and
after’’ to a greater extent, the thought of social disgrace
is usually an additional check on ill-behaviour of man to man.

To these feelings, which come into play before there is
any social organization, have to be added those which
arise after political authority establishes itself. When a
successful leader in war acquires permanent headship, and
comes to have at heart the maintenance of his power, there
arises in him a desire to prevent the trespasses of his people
one against another; since the resulting dissensions weaken
his tribe. The rights of personal vengeance and, as in
feudal times, of private war, are restricted; and,
simultaneously, there grow up interdicts on the acts which
cause them. Dread of the penalties which follow breaches
of these, is an added restraint.

Ancestor-worship in general, developing, as the society
develops, into special propitiation of the dead chief’s ghost,
and presently the dead king’s ghost, gives to the
injunctions he uttered during life increased sanctity; and
when, with establishment of the cult, he becomes a god,
his injunctions become divine commands with dreaded
punishments for breaches of them.

These four kinds of fear co-operate. The dread of
retaliation, the dread of social dislike, the dread of legal
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punishment, and the dread of divine vengeance, united in
various proportions, form a body of feeling which checks
the primitive tendency to pursme the objects of desire
without regard to the interests of fellow-men. Containing
none of the altruistic sentiment of justice, properly so
called, this pro-altruistic sentiment of justice serves tem-
porarily to cause respect for one another’s claims, and so to
make social co-operation possible.

§ 265. Creatureswhich become gregarious tend to become
sympathetic in degrees proportionate to their intelligences.
Not, indeed, that the resulting sympathetic tendency is
exclusively, or even mainly, of that kind which the words
ordinarily imply; for in some there is little beyond
sympathy in fear, and in others little beyond sympathy in
ferocity. All that is meant is that in gregarious creatures
a feeling displayed by one is apt to arouse kindred feelings
in others, and is apt to do this in proportion as others are
intelligent enough to appreciate the signs of the feeling.
In two chapters of the Principles of Psychology—** Sociality
and Sympathy’ and “ Altruistic Sentiments”’—I have
endeavoured to show how sympathy in general arises, and
how there is eventually produced altruistic sympathy.

The implication is, then, that the associated state having
been maintained among men by the aid of the pro-altruistic
sentiment of justice, there have been maintained the con-
ditions under which the altruistic sentiment of justice
itself can develop. In a permanent group there occur,
geueration after generation, incidents simultaneously
drawing from its members manifestations of like emotions
—rejoicings over victories and escapes, over prey jointly
captured, over supplies of wild food discovered ; as well as
laments over defeats, scarcities, inclemencies, &c. And to
these greater pleasures and pains felt in common by all, and
so expressing themselves that each sees in others the signs of
feelings like those which he has and is displaying, must be
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added the smaller pleasures and pains daily resulting from
meals taken together, amusements, games, and from the
not infrequent adverse occurrences which affect several
persons at once. Thus there is fostered that sympathy
which makes the altruistic sentiment of justice possible.
But the altruistic sentiment of justice is slow in assuming
a high form, partly because its primary component does not
become highly developed until a late phase of progress,
partly because it is relatively complex, and partly because
it implies a stretch of imagination not possible for low
intelligences. Let us glance at each of these reasons.
Every altruistic feeling presupposes experience of the
corresponding egoistic feeling. As, until pain has been felt
there cannot be sympathy with pain, aud as one who has no
ear for music cannot enter into the pleasure which music
gives to others; so, the altruistic sentiment of justice can
arise only after the egoistic sentiment of justice has arisen.
Hence where this has not been developed in any considerable
degree, or has been repressed by a social life of an adverse
kind, the altruistic sentiment of justice remains rudimentary.
The complexity of the sentiment becomes manifest on
observing that it i8 not concerned only with concrete
pleasures and pains, but is concerned mainly with certain
of the circumstances under which these are obtainable or
preventible. As the egoistic sentiment of justice is gratified
by maintenance of those conditions which render achieve-
ment of satisfactions unimpeded, and is irritated by the
breaking of those conditions, it results that the altruistic
sentiment of justice requires for its excitement not only the
ideas of such satisfactions but also the ideas of those
oonditions which are in the one case maintained and in the
other case broken.
Evidently, therefore, to be capable of this sentiment in
a developed form, the faculty of mental representation must
be relatively great. Where the feelings with which there
is to be sympathy are simple pleasures and pains, the
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higher gregarious animals occasionally display it : pity and
generosity are from time to time felt by them as well as
by human beings. But to conceive simultaneously not only
the feelings produced in another, but the plexus of acts and
relations involved in the production of such feelings, pre-
supposes the putting together in thought of more elements
than an inferior creature can grasp at the same time. And
when we come to those most abstract forms of the senti-
ment of justice which are concerned with public arrange-
ments, we see that only the higher varieties of men are
capable of so conceiving the ways in which good or bad
institutions and laws will eventually affect their spheres of
action, as to be prompted to support or oppose them;
and that only among these, therefore, is there excited,
under such conditions, that sympathetic sentiment of
justice which makes them defend the political interests of
fellow-citizens.

There is, of course, a close connexion between the senti-
ment of justice and the social type. Predominant militancy, ,
by the coercive form of organization it implies, alike in
the fighting body and in the society which supports it,
affords no scope for the egoistic sentiment of justice, but, |
contrariwise, perpetually tramples on it; and, at the same |
time, the sympathies which originate the altruistic sentiment {
of justice are perpetually seared by militant activities. '
On the other hand, in proportion as the régime of status is
replaced by the régime of contract, or, in other words, as
fast as voluntary co-operation which characterizes the
industrial type of society, becomes more general than
compulsory co-operation which characterizes the militant
type of society, individual activities become less restrained,
and the sentiment which rejoices in the scope for them
is encouraged; while, simultaneously, the occasions for
repressing the sympathies become less frequent. Hence,
during warlike phases of social life the sentiment of justice
retrogrades, while it advances during peaceful phases,

8
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and can reach its full development only in a permanently
peaceful state.*

* Permanent peace does in a few places exist, and where it exists the
sentiment of justice is exceptionally strong and sensitive. Iam glad to have
again the occasion for pointing out that among men called uncivilized,
there are some, distinguished by the entire absence of warlike activities, who
in their characters put to shame the peoples called civilized. In Political
Institutions, §§ 437 and 574, I have given eight examples of this connexion
of facts, taken from races of different types.



CHAPTER V.

THE IDEA OF JUSTICE.

§ 266. While describing the sentiment of justice the
way has been prepared for describing the idea of justice.
Though the two are intimately connected they may be
clearly distinguished.

One who has dropped his pocket-book and, turning
round, finds that another who has picked it up will not
surrender it, is indignant. If the goods sent home by a
shopkeeper are not those he purchased, he protests against
the fraud. Should his seat at a theatre be usurped during
a momentary absence, he feels himself ill-used. Morning
noises from a neighbour’s poultry he complains of as
grievances. And, meanwhile, he sympathizes with the
anger of a friend who has been led by false statements to
join a disastrous enterprise, or whose action at law has
been rendered futile by a flaw in the procedure. But
though, in these cases, his sense of justice is offended, he
may fail to distinguish the essential trait which in each
case causes the offence. He may have the sentiment
of justice in full measure while his idea of justice
remains vague.

This relation between sentiment and idea is a matter of
course. The ways in which men trespass on one another

become more numerous in their kinds, and more involved,
3 *
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as society grows more complex ; and they must be experi-
enced in their many forms, generation after generation, before
analysis can make clear the essential distinction between
legitimate acts and illegitimate acts. The idea emerges
and becomes definite in the course of the experiences
that action may be carried up to a certain limit without
causing resentment from others, but if carried beyond that
limit produces resentment. Such experiences accumulate;
and gradually, along with repugnance to the acts which
bring reactive pains, there arises a conception of a limit
to each kind of activity up to which there is freedom
to act. But since the kinds of activity are many and
become increasingly various with the development of social
life, it is a long time before the general nature of the
limit common to all cases can be conceived.®

A further reason for this slowness of development should
be recognized. Ideas as well as sentiments must, on the
average, be adjusted to the social state. Hence, as war has
been frequent or habitual in nearly all societies, such ideas
of justice as have existed have been perpetually con-
fused by the conflicting requirements of internal amity and
external enmity.

§ 267. Already it has been made clear that the idea of
justice, or at least the human idea of justice, contains two

* The genesis of the idea of simple limits to simple actions is exhibited to
us by intelligent animals, and serves to elucidate the process in the case of
more coraplex actions and less obvious limits. I refer to the dogs of Con-
stantinople, among which, if not between individuals yet between groups of
individuals, there are tacit assertions of claims and penalties for invasions of
claims. This well-known statement has been recently verified in a striking
way in the work of Major E. C. Johnson, On the Track of the Crescent. He
says (pp. 58-9) :—* One evening I was walking [in Oonstantinople) with an
English officer of gendarmerie when a bitch came up and licked his hand.
« . . Bhe followed us a little way, and stopped short in the middle of the
street. She wagged her tail, and looked wistfully after us, but never stirred
when we called her. A few nights afterwards . . . the same bitoh .
recognized me . . . and followed me to the boundary of her district.*
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elements. On the one hand, there is that positive element -
implied by each man’s recognition of his claims to unimpeded
activities and the benefits they bring. On the other hand,
there is that negative element implied by the consciousness
of limits which the presence of other men having like
claims necessitates. Two opposite traits in these two ,
components especially arrest the attention.

Inequality is the primordial idea suggested. For if the |
principle is that each shall receive the benefits and evils due .
to his own nature and consequent conduct, then, since men
differ in their powers, there must be differences in the results
of their conduct. Unequal amounts of benefit are implied.

Mutual limitations to men’s actions suggest a contrary
idea. When it is seen that if each pursues his ends
regardless of his neighbour’s claims, quarrels must result,
there arises the consciousness of bounds which must be set
to the doings of each to avoid the quarrels. Experience
shows that these bounds are on the average the same for
all. And the thought of spheres of action bounded by
one another, which hence results, involves the conception
of equality.

Unbalanced appreciations of these two factors in human
justice, lead to divergent moral and social theories, which
we must now glance at.

§ 268. In some of the rudest men the appreciations
are no higher than those which we see among inferior
gregarious animals. Here the stronger takes what he
pleases from the weaker without exciting general repro-
bation—as among the Dogribs; while, elsewhere, there is
practised and tacitly approved something like communism
—as among the Fuegians. But where habitaal war has
developed political organization, the idea of inequality
becomes predominant. If not among the conquered, who
are made slaves, yet among the conquerors, who naturally
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think of that which conduces to their interest as that which
ought to be, there is fostered this element in the conception
of justice which implies that superiority shall have the
benefits of superiority.

Though the Platonic dialogues may not be taken as
measures of Greek belief, yet we may gather from them
what beliefs were general. Glaucon, describing a current
opinion, says :—

“This, as they affirm, is the origin and nature of justice :—there is a
mean or compromise between the best of all, which is to do and not to suffer
injustice, and the worst of all, which is to suffer without the power of
retaliation ; and justice, being the mean between the two, is tolerated not as

good, but as the lesser evil.” And immediately afterwards it is said that
men ** are only diverted into the path of justice by the force of law.”

In this significant passage several things are to be noted.
There is first a recognition of the fact, above indicated, that
at an early stage the practice of justice is initiated by the
dread of retaliation, and the conviction, suggested by
experience, that on the whole it is desirable to avoid
. aggression and to respect the limit which compromise
. implies : there i8 no thought of intrinsic flagitiousness in
' aggression, but only of its impolicy. Farther, the limit to

each man’s actions, described as ‘‘a mean or compromise,”
and respect for which is called “the path of justice,’” is
said to be established only “ by the force of law.” Law
is not comsidered as an expression of justice otherwise
cognizable, but as itself the source of justice: and hence
results the meaning of a preceding proposition, that it is
just to obey the law. Thirdly, there is an implication that
were it not for retaliation and legal penalties, the stronger
might with propriety take advantage of the weaker. There
is a half-expressed belief that superiority ought to have
all the advantages which superiority can take : the idea of
inequality occupies a prominent place, while the idea of
equality makes no definite appearance.

What was the opinion of Plato, or rather of Socrates, on
the matter is not very easy to find out. Greek ideas on
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many matters had not yet reached the stage of definiteness,
and throughout the dialogues the thinking ishazy. Justice,
which is in some places exemplified by honesty, is elsewhere
the equivalent of virtue at large, and then (to quote from
Jowett’s summary) is regarded as ‘“universal order or well
being, first in the State, and secondly in the individual.”
This last, which is the finished conclusion, implies estab-
lished predominance of a ruling class and subjection of
the rest. Justice consists ‘‘in each of the three classes
doing the work of its own class:”’ carpenter, shoemaker,
or what not, “doing each his own business, and not
another’s ;”’ and all obeying the class whose business it is
to rule.* Thus the idea of justice is developed from the
idea of inequality. Though there is some recognition of
equality of positions and of claims among members of the
same class, yet the regulations respecting community of
wives &c. in the guardian-class, have for their avowed
purpose to establish, even within that class, unequal
privileges for the benefit of the superior.

That the notion of justice had this gemeral character
among the Greeks, is farther shown by the fact that it
recars in Aristotle. In Chapter V. of his Politics, he ,
concludes that the relation of master and slave is both )
advantageons and just.

But now observe that though in the Greek conception of

* On another page there is furnished a typical example of Socratic
reasoning. It is held to be a just * principle that individuals are neither to
take what is another’s, nor to be deprived of what is their own.” From this k
it is inferred that justice consists in * having and doing what is a man’s
own;” and then comes the further inference that it is unjust for one man
to assume another’s occupation, and * force his way " out of one class into
another. Here, then, because a man’s own property and his own ocoupation
are both called his own, the same conclusion is drawn concerning both. Two
fallacies are involved—the one that a man can‘‘ own” a irade in the same
way that he owns a coat, and the other that because he may not be deprived
of the coat he must be restricted to the trade. The Platonic dialogues are

everywhere vitiated by fallacies of this kind, caused by confounding words
with things—unity of name with unity of nature.
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justice there predominates the idea of inequality, while the
idea of equality is inconspicuous, the inequality refers, not
to the natural achievement of greater rewards by greater
merits, but to the artificial apportionment of greater rewards
to greater merits. It is an inequality mainly established by
authority. The gradations in the civil organization are
of the same nature as those in the military organization.
Regimentation pervades both; and the idea of justice is
conformed to the traits of the social structure.

And this is the idea of justice proper to the militant type
at large, as we are again shown throughout Europe in sub-

- sequent ages. It will suffice to point out that along with
. the different law-established positions and privileges of
different ranks, there went gradations in the amounts paid
_in composition for crimes, according to the rank of the
m_]ured And how completely the notion of justice was
" determined by the notion of rightly-existing inequalities, is
'shown by the condemnation of serfs who escaped into the
‘towns, and were said to have ““ unjustly ”” withdrawn them-
| selves from the control of their lords.

Thus, a8 might be expected, we find that while the
struggle for existence between societies is going on
actively, recognition of the primary factor in justice which
is common to life at large, human and sub-human, is very
imperfectly qualified by recognition of the secondary factor.
That which we may distinguish as the brute element in the
conception is but little mitigated by the human element.

+§ 269. All movements are rhythmical, and, among others,
; social movements, with their accompanying doctrines.
« After that conception of justice in which the idea of
. inequality unduly predominates, comes a conceptiou in
* which the idea of equality unduly predominates.
A recent example of such reactions is furnished by the
ethical theory of Bentham. As is shown by the following
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extract from Mr. Mill’s Utilitarianism (p. Y1), the idea of
inequality here entirely disappears.

The Greatest-Happiness Principle is a mere form of words without rational
signification, unless one person’s happiness, supposed equal in degree (with
the proper allowance made for kind), is counted for exactly as much as
another’s. Those conditions being supplied, Bentham's dictum, * everybody
to count for one, nobody for more than one,” might be written under the
principle of utility as an explanatory commentary.

Now though Bentham ridicules the taking of justice as
our guide, saying that while happiness is an end intelligible
to all, justice is a relatively unintelligible end, yet he tacitly
asserts that his principle—*“everybody to count for one,
nobody for more than onme,” is just; since, otherwise, he
would be obliged to admit that it is unjust, and we may not
suppose he would do so. Hence the implication of his
doctrine is that justice means an equal apportionment of
the benefits, material and immaterial, which men’s activi-
ties bring. There is no recognition of the propriety of
inequalities in men’s shares of happiness, consequent on
inequalities in their faculties or characters.

This is the theory which Communism would reduce to
practice. From one who knows him, I learn that Prince
Krapotkin blames the English socialists becanse they do
not propose to act out the rule popularly worded as  share
and share alike.” Iun a recent periodical, M. de Laveleye
summed up the communistic principle as being ‘‘ that the
individual works for the profit of the State, to which he
hands over the produce of his labour for equal division
among all.” In the communistic Utopia described in Mr.
Bellamy’s Looking Backward, it is held that each shall
make the same effort,” and that if by the same effort, bodily
or mental, one produces twice as much as another, he is not
to be advantaged by the difference. The intellectually or
physically feeble are to be quite as well off as others: the
assertion being that the existing régime is one of ‘“robbing
the incapable class of their plain right in leaving them
unprovided for.”

The principle of inequality is thus denied absolutely. It
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- is assumed to be unjust that superiority of nature shall
' bring superiority of results, or, at any rate, superiority of
. material results; and as no distinction appears to be made
| in respect either of physical qualities or intellectual qualities
' or moral qualities, the implication is not only that strong and
weak shall fare alike, but that foolish and wise, worthy and
unworthy, mean and noble, shall do the same. For if,
according to this conception of justice, defects of nature,
physical or intellectual, ought not to count, neither ought
moral defects, since they are all primarily inherited.

And here, too, we have a deliberate abolition of that
cardinal distinction between the ethics of the family and
the ethics of the State, emphasized at the outset: an aboli-
tion which, as we saw, must eventuate in decay and disap-
pearance of the species or variety in which it takes place.

§ 270. After contemplating these divergent conceptions
of justice, in which the ideas of inequality and equality
almost or quite exclude one another, we are now prepared
for framing a true conception of justice.

In other fields of thought it has fallen to my lot to show
that the right view is obtained by co-ordinating the
antagonistic wrong views. Thus, the association-theory of
intellect is harmonized with the transcendental theory on
perceiving that when, to the effects of individaal experiences,
are added the inherited effects of experiences received by all
ancestors, the two views become one. So, tog, when the
moulding of feelings into harmony with requirements, gener-
ation after generation, is recognized as causing an adapted
moral nature, there results a reconciliation of the expediency-
theory of morals with the intuitional theory. And here we
see that a like mutual correction occurs with this more
special component of ethics now before us.

For if each of these opposite conceptions of justice is
accepted as true in part, and then supplemented by the
other, there results that conception of justice which arises
on contemplating the laws of life as carried on in the social
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state. The equality concerns the mutually-limited spheres .
of action which must be maintained if associated men are
to co-operate harmoniously. The inequality concerns the
results which each may achieve by carrying on his actions
within the implied limits. No incongruity exists when the
ideas of equality and inequality are applied the one to the
bounds and the other to the benefits. Contrariwise, the two
may be, and must be, simultaneously asserted.

Other injunctions which ethics has to utter do not here
concern us. There are the self-imposed requirements and
limitatious of private conduct, forming that large division
of ethics treated of in Part III.; and there are the demands
and restraints included under Negative Beneficence and
Positive Beneficence, to be hereafter treated of, which are
at once self-imposed and in a measure imposed by public
opinion. But here we have to do only with those claims
and those limits which have to be maintained as conditions
to harmonious co-operation, and which alone are to be
enforced by society in its corporate capacity.

§ 271. Any considerable acceptance of so definite an idea
of justice is not to be expected. It is an idea appropriate
to an ultimate state, and can be but partially entertained
during transitional states; for the prevailing ideas must,
on the average, be congruous with existing institutions
and activities.

The two essentially-different types of social organization,
militant and industrial, based respectively on status and on
contract, have, as we have above seen, feelings and beliefs
severally adjusted to them; and the mixed feelings and
beliefs appropriate to intermediate types, have continually
to change according to the ratio between the one and the
other. As I have elsewhere shown,* during the thirty—or
rather forty—years’ peace, and consequent weakening of
the militant organization, the idea of justice became clearer:
* Principles of Sociology, §§ 266-7 ; Political Institutions, §§ 673-4 and 5569.
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coercive regulations were relaxed and each man left more
free to make the best of himself. But since then, the
re-development of militancy has caused reversal of these
changes; and, along with nominal increases of freedom,
actual diminutions of freedom have resulted from multiplied
restrictions and exactions. The spirit of regimentation
proper to the militant type, has been spreading throughout
the administration of civil life. An army of workers with
appointed tasks and apportioned shares of products, which
socialism, knowingly or unknowingly, aims at, shows in
civil life the same characters as an army of soldiers with
prescribed duties and fixed rations shows in military
life; and every act of parliament which takes money from
the individual for public purposes and gives him public
benefits, tends to assimilate the two. Germany best shows
this kinship. There, where militancy is mest pronounced,
and where the regulation of citizens is most elaborate,
socialism is most highly developed; and from the head of
the German military system has now come the proposal
of regimental regulations for the working classes through-
out Europe.

Sympathy which, a generation ago, was taking the shape
of justice, is relapsing into the shape of generosity; and
the generosity is exercised by inflicting injustice. Daily
legislation betrays little anxiety that each shall have that
which belongs to him, but great anxiety that he shall have
that which belongs to somebody else. For while no energy
is expended in so reforming our judicial administration
that everyone may obtain and enjoy all he has earned,
great emergy is shown in providing for him and others
benefils which they have not earned. Along with that
miserable laissez-faire which calmly looks on while men
ruin themselves in trying to enforce by law their equitable
claims, there goes activity in supplying them, at other
men'’s cost, with gratis novel-reading !



CHAPTER VI.

THE FORMULA OF JUSTICR.

§ 272. After tracing up the evolution of justioe in its
simple form, counsidered objectively as a condition to the
maintenance of life; after seeing how justice as so con-
sidered becomes qualified by a new factor when the life is
gregarious, more especially in the human race; and after
observing the corresponding subjective products—the senti-
ment of justice and the idea of justice—arising from converse
with this condition; we are now prepared for giving to the
conclusion reached a definite form. We have simply to
find a precise expression for the compromise described in
the last chapter.

The formula has to unite a positive element with a
negative element. It must be positive in so far as it asserts
for each that, since he is to receive and suffer the good and
evil results of his actions, he must be allowed to act. And
it must be negative in so far as, by asserting this of
everyone, it implies that each can be allowed to act only
under the restraint imposed by the presence of others
having like claims to act. Evidently the positive element
is that which expresses a pre-requisite to life in general,
and the negative element is that which qualifies this pre-
requisite in the way required when, instead of one life
carried on alone, there are many lives carried on together.

Hence, that which we have to express in a precise way,
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is the liberty of each limited only by the like liberties of

all. This we do by saying :—Every man is free to do that
, which he wills, provided he infringes not the equal freedom
! of any other man.

§ 273. A possible misapprehension must be guarded
against. There are acts of aggression which the formuls
is presumably intended to exclude, which apparently it does
not exclude. It may be said that if A strikes B, then, so
long a8 B is not debarred from striking A in return, no
greater freedom is claimed by the one than by the other; or
it may be said that if A has trespassed on B’s property, the
requirement of the formula has not been broken so long as
B can trespass on A’s property. Such interpretations,
however, mistake the essential meaning of the formula,
which we at once see if we refer back to its origin.

For the truth to be expressed is that each in carrying on
the actions which constitute his life for the time being, and
conduce to the subsequent maintenance of his life, shall not
be impeded further than by the carrying oun of those kindred
actions which maintain the lives of others. It does not
countenance a superfluous interference with another’s life,
committed on the ground that an equal interference may
balance it. Such a rendering of the formula is one which
implies greater deductions from the lives of each and all
than the associated state necessarily entails; and this is
obviously a perversion of its meaning.

If we bear in mind that though not the immediate end,
the greatest sum of happiness is the remote end, we see
clearly that the sphere within which each may pursue happi-
ness hasa limit, on the other side of which lie the similarly
limited spheres of action of his neighbours; and that he
may not intrude on his neighbour’s spheres on condition
that they may intrude on his. Instead of justifying
aggression and counter-aggression, the intention of the
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formula is to fix a bound which may not be exceeded on
either side.

§ 274. And here, on this misapprehension and this recti-
fication, an instructive comment is yielded by the facts of
social progress. For they show that, in so far as justice is
concerned, there has been an advance from the incorrect
interpretation to the correct interpretation.

In early stages we see habitual aggression and counter-
aggression : now between societies and now between indi-
viduals. Neighbouring tribes fight about the limits to
their territories, trespassing first on one side and then on '
the other; and further fights are entailed by the require-
ment that mortality suffered shall be followed by mortality
inflicted. In such acts of revenge and re-revenge there is
displayed a vague recognition of equality of claims. This "
tends towards recognition of definite limits, alike in respect
of territory and in respect of bloodshed ; so that in some
cases a balance is maintained between the numbers of
deaths on either side.

Along with this growing conception of inter-tribal justice
goes a growing conception of justice among members of
each tribe. At first it is the fear of retaliation which .
causes such respect for one another’s persons and posses-
gions as exists. The idea of justice is that of a balancing
of injuries—* an eye for an eye and a tooth for a tooth.” |
This remains the idea during early stages of civilization.
After justice, as so conceived, ceases to be enforced by
the aggrieved person himself, it is this which he asks to
have enforced by the constituted authority. The cry to
the ruler for justice is the cry for punishment—for the
infliction of an injury at least as great as the injury
suffered, or, otherwise, for a compensation equivalent to
the loss. Thus the equality of claims is but tacitly asserted
in the demand to have rectified, as far as may be, the
breaches of equality.
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How there tends gradually to emerge from this crude
conception of justice the finished conception of justice, it
seems scarcely needful to explain. The true idea is
gonerated by experience of the evils which accompany
the false idea. Naturally, the perception of the right
restraints on conduct becomes clearer as respect for these
restraints is forced on men, and so rendered more habitual

, and more general. Men’s incursions into ome another’s
" spheres constitute a kind of oscillation, which, violent at
' the outset, becomes gradually less with the progress
| towards a relatively peaceful state of society. As the
! oscillations decrease there is an approach to equilibrium ;
and along with this approach to equilibrium comes approach

{ to a definite theory of equilibrium.

Thus that primitive idea of justice in which sggression
is to be balanced by counter-aggression, fades from
thought as fast as it disappears from practice; and there
comes the idea of justice here formulated, in which are
recognized such limitations of conduct as exclude aggres-
sions altogether.

Note. For the views of Kant concerning the ultimate
principle of Right, see Appendix A.



CHAPTER VIL
THE AUTHORITY OF THIS FORMULA.

§ 275. Before going further we must contemplate this
formula under all its aspects, for the purpose of seeing
what may be said against it as well as what may be said in
its favour.

By those who have been brought up in the reigning
school of politics and morals, nothing less than scorn is
shown for every doctrine which implies restraint on the
doings of immediate expediency or what appears to be
sach. Along with avowed contempt for ‘¢ abstract prin-
ciples” and generalizations, there goes unlimited faith in
a motley assemblage of nominees of caucuses, ruled by
ignorant and fanatical wire-pullers; and it is thought
intolerable that its judgments should be in any way sub-
ordinated by deductions from ethical truths.

Strangely enough we find in the world of science, too,
this approval of political empiricism and disbelief in any
other gunidance. Though it is a trait of the scientific mind
to recognize causation as universal, and though this
involves a tacit admission that causation holds throughout
the actions of incorporated men, this admission remains
a dead letter. Notwithstanding the obvious fact that if
there is no causation in public affairs one course must be
as good as another; and notwithstanding the obvious fact

4
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that to repudiate this implication is to say that some cause
determines the goodness or badness of this or that policy;
no effort is made to identify the causation. Contrariwise,
there is ridicule of those who attempt to find a definite
expression for the fundamental principle of harmonious
social order.  The differences among their views are
emphasized, rather than the traits which their views have
in common; just as, by adherents of the current creed,
the differences among men of science are emphasized,
instead of their essential agreements.

Manifestly, then, before proceeding we must deal with
the more important objections urged against the formula
reached in the last chapter.

§ 276. Every kind of evolution is from the indefinite to
the definite; and one of the implications is that a distinct
conception of justice can have arisen but gradually. Already
the advance towards a practical recognition of justice has
been shown to imply a corresponding advance towards
theoretical recognition of it. It will be desirable here to
observe more closely this growth of the consciousness that
the activities carried on for self-conservation by each, are
to be restrained by the like activities of all.

And first let us note a fact which might have been fitly
included at the close of the last chapter—the fact that where
men are subject to the discipline of a peaceful social life
only, uninterfered with by the discipline which inter-social
antagonisms entail, they quickly develop this consciousness.
Entirely pacific tribes, uncivilized in the common sense of
the word as some of them are, show a perception of that
which constitutes equity, far clearer than the perception

displayed by civilized peoples, among whom the habits of
" indnstrial life are qualified more or less largely by the
" habits of militant life. The amiable and conscientious
Lepcha, who, while he does not desire to be killed himself,
refuses absolutely to assist in killing others; the Hos
full of social virtues, who may be driven almost to suicide
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by the suspicion that he has committed a theft; the lowly
Wood-Veddah, who can scarcely conceive it possible that
one man should willingly hurt another, or take that which
does not belong to him ;—these and sundry others show that
though there is not intelligence enough to frame a con-
ception of the fundamental social law, there is yet a strong
sentiment responding to this law, and an understanding of
its special applications. Where the conditions are such as
do not require that respect for the claims of fellow-tribes-
men shall go along with frequent tramplings on the claims
of men outside the tribe, there grow up simultaneously in
each individual a regard for his own claims and a regard for
the claims of other individuals.

It is only where the ethics of amity are entangled with the
ethics of enmity, that thoughts about conduct are confused
by the necessities of compromise. The habit of aggression
outside the society is at variance with the habit of non-
aggression inside the society, and at variance with recogni-
tion of the law implied by non-aggression. A people which \
gives to its soldiers the euphemistic title *“ defenders of
their country,” and then exclusively uses them as invaders
of other countries—a people which so far appreciates
the value of life that within its bounds it forbids prize-
fights, but beyond its bounds frequently takes scores of
lives to avenge one life—a people which at home cannot
tolerate the thought that inferiority shall bear the self-
inflicted evils of inferiority, but abroad has no compunction
in using bullet and bayonet to whatever extent is needful
for conquest of the uncivilized, arguing that the inferior
should be replaced by the superior ;—such a people wust
think crookedly about the ultimate principles of right and
wrong. Now enunciating the code appropriate to its in-
ternal policy and now the code appropriate to its external
policy, it cannot entertain a consistent set of ethical ideas.
All through the course of that conflict of races which, by

-peopling the Earth with the strongest, has been a preli-

4 %
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minary to high civilization, there have gone on these in-
congruous activities necessitating incongruous sets of be-
liefs, and making & congruous set of beliefs inadmissible.

Nevertheless, where the conditions have allowed, the
conception of justice has slowly evolved to some extent, and
found for itself approximately true expressions. In the
Hebrew commandments we see interdicts which, while
they do not overtly recognize the positive element in justice,
affirm in detail its negative element—specify limits to
actions, and, by prescribing these limits for all Hebrews,
tacitly assert that life, property, good name, &c., must be
respected in one as in another. In a form which makes no
distinction between generosity and justice, the Christian
maxim—* Do unto others as ye would that others should
do unto you,” vaguely implies the equality of men’s claims
—implies it, indeed, in too sweeping a manner, since it
recognizes no reason for inequality in the shares of good
respectively appropriate to men : there is in it no direct
recognition of any claim which each has to the results of
his own activities, but only an implied recognition of such
claims in the persons of others, and by implication a pre-
scribing of limits. Taking no note of intermediate forms
of the conception, we may instance among modern forms
the one which it took in the mind of Kant. His rule—‘‘ Act
only on that maxim whereby thou canst at the same time will
that it should become a universal law,” is, indeed, an allo-
tropic form of the Christian rule. The suggestion that every
other man must be imagined to act after a manner similar
to the manner proposed, joined with the tacit implication
that if suffering would be caused, the act should not be
performed (Kant is classed as an anti-utilitarian!), indirectly
assumes that the welfares of other men are to be considered
as severally of like values with the welfare of the actor—an
assumption which, while it covers the requirements of
Justice, covers much more.

But now leaving these indications of the beliefs of those
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who have approached the question from the religious side
and from the ethical side, let us consider the beliefs of
those who have approached it from the legal side.

§ 277. Of course, when jurists set forth first principles,
or appeal to them, they have in mind the bases of justice,
whether they use the word justice or not; since systems of
justice, considered in general or in detail, form the sub-
Ject matters of their works. This premised, let us observe
the doctrines from time to time enunciated.

Sir Henry Maine, speaking of certain dangers which
threatened the development of Roman law, says :—

*But at any rate they had adequate protection in their theory of Natural
Law. For the Natural Law of the jurisconsults was distinctly conceived by
them as a system which ought gradually to absorb civil laws, without super-
reding them so long as they remained unrepealed. . . . . The valus and
serviceableness of the conception arose from its keeping before the mental
vision a type of perfect law, and from its inspiring the hope of an indefinite
approximation to it.”” (d4ncient Law, pp. 76-7, 3rd edition.)

Io the spirit of these Rowan lawyers, one of our early
judges of high repute, Chief Justice Hobart, uttered the
emphatic assertion—

s Even an Act of Parliament made against natural equity, as to make ¢
man Judge in his own case, is void in itself, for jura nature sunt immutadilis
and they are leges legum.” (Hobart's Reports, Lond. 1641, p. 120.)

So said a great authority of later date. Dominated by
a creed which taught that natural things are supernaturally
ordained, Blackstone wrote :—

« This law of nature being coeval with mankind, and dictated by God
himself, is of course superior in obligation to any other . ... nohuman
laws are of any validity if contrary to this; and such of them as are valid
derive all their force and all their authority, mediately.or immediately, from
tuis original.” (Chitty’s Blackstone, Vol. 1., pp. 37-8.)

Of like character is another verdict, given by one who
treated of legislation from a philosophical point of view.
Sir James Mackintosh defines a law of nature as being—

« a supreme, invariable, and uncontrollable rule of conduct to all men . . .
It is * the law of nature,’ because its general precepts are essentially adapted
to promote the happiness of man . . . because it is discoverable by natural
reason, and suitable to our natural constitution ; and because its fitness and
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wiadom are founded on the general nature of human beings, and not on any
of those temporary and accidental situations in which they may be placed.”
(Mackintosh’s Miscellaneous Works, Vol. L., p. 346.)

Even the despotically-minded Austin, idolized by the
lawyers of our days as having elaborated a theory of un-
limited legislative authority, is obliged to confess that the
ultimate justification for the governmental absolutism he
defends, is ethical. Behind the authority, monarchical,
oligarchic, or parlimentary, which enacts laws represented
as supreme, there is at length recognized an authority to
which it is subordinate—an authority, therefore, which is
not derived from human law, but is above human law,—
an authority which is by implication ascribed, if not to divine
enactment, then to the nature of things.

Paying some respect to these dicta (to which I may add
that of the German jurists with their Naturrecht) does not
imply unreasoning credulity. We muy reasonably suspect
that, however much they may be in form open to criticism,
they are true in essence.

§ 278. “But these are a priori beliefs,’” will be the
contemptuous comment of many. ¢ They all exemplify
that vicious mode of philosophizing which consists in evol-
ving truths out of the depths of one’s own consciousness,”
will be said by those who hold that general truths can be
reached only by conscious induction. Curiously illustrating
the law that all movement is rhythmical, the absolute faith
of past times in a priori reasoning, has given place to
absolute disbelief ; and now nothing is to be accepted
unless it is reached a posteriori. Any one who contem-
plates the average sweep of human progress, may feel
tolerably certain that this violent reaction will be followed
by a re-reaction ; and he may infer that both of these anti-
thetical modes of reasoning, while they have their abuses,
have also their uses.

Whence come a priort beliefs—how happen they to arise ?
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I do not of course refer to beliefs peculiar to particular
persons, which may be results of intellectual perversions.
I refer to those which are general, if not universal—
beliefs which all, or nearly all, do not profess to base on
evidence, and yet which they hold to be certain. The origin
of such beliefs is either natural or supernatural. If super-
natural, then unless, by believers in a devil, they are regarded
as diabolically insinuated into men to mislead them, they
must be regarded as divinely implanted for purposes of
guidance, and therefore to be trusted. If, not satisfied with
an alleged supernatural derivation, we ask for a natural
derivation, then our conclusion must be that these modes
of thought are determined by converse with the relations
of things. One who adheres to the current creed with its
good and evil agents, is not without a feasible reason for
denying the value of a priori beliefs ; but one who accepts
the doctrine of Evolution is obliged, if he is consistent, to
admit that a priors beliefs entertained by men at large, must
have arisen, if not from the experiences of each individual,
then from the experiences of the race. When, to take a
geometrical illustration, it is affirmed that two straight’
lines cannot inclose a space; and when it is admitted, as it
must be, that this truth cannot be established a posteriors,
since not in one case, still less in many cases, can lines be
pursued out into infinity for the purpose of observing what
happens to the space between them; then the inevitable ad-
mission must be that men’s experiences of straight lines (or
rather, having regard to primitive times, let us say objects
approximatelystraight) have been such as to make impossible
the conception of space as inclosed by two straight lines,—
have been such as to make it imperative to think of the lines .
as bending before the space can be inclosed. Unques-
tionably, on the Evolution-hypothesis, this fixed intuition
must have been established by that intercourse with things
which, throughout an enormous past, has, directly or in-
directly, determined the organization of the nervous
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system and certain resulting necessities of thought ; and the
a priors beliefs determined by these necessities differ from
a posteriort beliefs simply in this, that they are products
of the experiences of innumerable successive individuals
instead of the experiences of a single individual.

If, then, from the Evolution point of view, this is un-
doubtedly so with those simple cognitions which concern
Space, Time, and Number, must we not infer that it is so, in
large measure, with those more complex cognitions which
concern human relations ? I say “in large measure;” partly
because the experiences are in this case far more involved
and superficially varied, and cannot have produced any-
thing like such definite effects on the nervous organization ;
and partly because, instead of reaching back through an
immeasurable series of ancestral beings, they reach back
through a part of the human race only. For these ex-
periences, hardly traceable during early stages, become
marked and coherent only where amicable social co-opera-
tion forms a considerable factor in social life. Hence
these cognitions must be comparatively indefinite.

The qualification to be therefore made is that these ethical
intuitions, far more than the mathematical intuitions, have
to be subjected to methodic criticism. Even the judgments
of immediate perception respecting straight lines, curves,
angles, and so forth, have to be tested in ways devised by
conscious reason: one line is perceived to be perpendicular
to another with approximate truth, but complete perpen-
dicularity can be ascertained only by the aid of a geome-
trical theorem. Evidently, then, the relatively vague internal
perceptions which men have of right human relations, are
not to be accepted without deliberate comparisons, rigorous
cross-examinations, and careful testings of all kinds: a
conclusion made obvious by the numerous minor disagree-
ments which accompany the major agreement.

Thus even had the foregoing dicta, and along with them
the law of equal freedom as recently formulated, no other
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than a prior: derivations (and this is far from being the fact)
it would still be rational to regard them as adumbrations
of a truth, if not literally true.

§ 279. But now mark that those who, in this case, urge
against a system of thought the reproach that it sets out
with an a priori intuition, may have the reproach hurled
back npon them with more than equal force.

Alike in philosophy, in politics, and in science, we may
see that the inductive school has been carried by its violent
reaction against the deductive school to the extreme of
assuming that conscious induction suffices for all purposes,
and that there is no need to take anything for granted.
Though giving proof of an alleged truth consists in
showing that it is included in some wider established truth,
and though, if this wider truth be questioned, the process
is repeated by demonstrating that a still wider truth in-
cludes it ; yet it is tacitly assumed that this process may
go on for ever without reaching a widest truth, which
cannot be included in any other, and therefore cannot
be proved. And the result of making this unthinking
assumption is the building up of theories which, if they
have not a priori beliefs as their bases, have no bases at
all. This we shall find to be the case with the utilitarian
systems of ethics and politics.*

For what is the ultimate meaning of expediency ¥ When
it is proposed to guide ourselves empirically, towards what

* There are some who not only decline to admit any truths as necessary,
but deny necessity itself ; apparently without consciousness of the fact that
since, in reasoning, every step from premises to conclusion has no other
warrant than perception of the necessity of dependence, to deny necessity
is to deny the validity of every argument, including that by which it is
proposed to prove the absence of necessity! I recently read a comment
on the strange resurrection of a doctrine said to have been long ago killed.
Doubtless remarkable enough, if true. I know only one thing more

remarkable, and that is the way in which a system of thought may be seeu
going about in high spirits after having committed suicide |
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are we to guide ourselves ? If our course must always be
determined by the merits of the case, by what are the merits
to be judged ? ““ By conduciveness to the welfare of society,
or the good of the community,’”” will be the answer. It will
not be replied that the merit to be estimated means increase
of misery ; it will not be replied that it means increase of a
state of indifference, sensational and emotional; and it must
therefore be replied that it means increase of happiness.
By implication, if not avowedly, greatest happiness is the
thing to be achieved by public action, or private action, or
both. But now whence comes this postulate? Is it an
inductive truth? Then where and by whom has the induc-
tion been drawn? Is it a truth of experience derived from
careful observations? Then what are the observations, and
when was there generalized that vast mass of them on which
all politics and morals should be built ? Not only are there
no such experiences, no such observations, no such induc-
tion, but it is impossible that any should be assigned. Even
were the intuition universal, which it is not (for it has been
denied by ascetics in all ages and places, and is demurred
to by an existing school of moralists), it would still have
no better warrant than that of being an immediate dictum
of consciousness.

More than this is true. There is involved a further belief
no less a priori. Already I have referred to Bentham’s
rule—* Everybody to count for one, nobody for more than
one,” joined with Mr. Mill’'s comment that the greatest-
happiness principle is meaningless unless ‘one person’s
happiness . . . is counted for exactly as much as another’s.”
Hence the Benthamite theory of morals and politics posits
this as a fundamental, self-evident truth. And this tacit
assumption that one man’s claim to happiness is as good as
another’s, has been recently put into more concrete shape
by Mr. Bellamy, who says :—

\ ¢ The world, and everything that is in it will ere long be recognized as
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the common property of all, and undertaken and administered for the equal (
benefit of all.”
That is to say, whether formulated by Bentham himself, or

by Mill as his expositor, or by a communistic disciple, the
assumption is that all men have equal rights to happiness.
for this assumption no warrant is given, or can be given,
other than alleged intuitive perception. It is an a priori
cognition.

“But it is not a cognition properly so-called,” will
probably be asserted by those who wish to repudiate the
communistic implication, at the same time that they wish to
repudiate the a priort reasoning. ‘It is merely the product
of perverted fancy. Happiness itself cannot be divided out
either equally or unequally, and the greatest happiness is
not to be obtained by equal division of the means to happi-
ness, or the benefits, as they are above called. It is to be
obtained rather by giving a larger share of means to those
who are most capable of happiness.” Raising no question
about the practicability of such an adjustment, let us simply
ask the warrant for this assertion. Is it an inductive
warrant? Has anyone made a number of comparisons
between societies in which the one method of apportioning
happiness has been pursued, and societies in which the
other has been pursued? Hardly so, considering that
neither the one method nor the other has been pursued in
any society. This alternative assumption has no more facts
to stand upon than the assumption repudiated. If it does
not claim for itself an a priori warrant, then it has no
warrant.

See then the predicament. While reprobating assump-
tions said to be warranted only by direct intuition, this
empirical system makes more such assumptions than the
system to which it is opposed! One of them is implied in
the assertion that happiness should be the end sought, and
another of them is implied in either of the two assertions
that men have equal rights to happiness or that they have
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not equal rights to happiness. Mark, too, that no one of
these intunitions is justified by so wide a consensus as the
intuition rejected as untrustworthy. Sir Henry Maine

remarks that—

¢ The happiness of mankind is, no doubt, sometimes assigned, both in the
popular and in the legal literature of the Romans, as the proper object ot
remedial legislation, but it is very remarkable how few and faint are the
testimonies to this principle compared with the tributes which are constantly
offered to the overshadowing claims of the Law of Nature.” (d4ncient Law,
p. 79, 3rd edit.)
And it is scarcely needful to say that since Roman times,
there has continued to be this contrast between the narrow
recognition of happiness as an end, and the wide recog-

nition of natural equity as an end.

§ 280. But now let it be remembered that this principle
of natural equity, expressed in the last chapter as the
freedom of each limited only by the like freedom of all,
is not an exclusively a priori belief. Though, under one
aspect, it is an immediate dictum of the human con-
sciousness after it has been subject to the discipline of
prolonged social life, it is, under another aspect, a belief
deducible from the conditions to be fulfilled, firstly for the
maintenance of life at large, and secondly for the main-
tenance of social life.
Examination of the facts has shown it to be a funda-
mental law, by conformity to which life has evolved
from its lowest up to its highest forms, that each adult
individual shall take the consequences of its own nature
and actions: survival of the fittest being the result. And
the necessary implication is an assertion of that full
i liberty to act which forms the positive element in the
! formula of justice; since, without full liberty to act, the
| relation between conduct and consequence cannot be main-
tained. Various examples have made clear the conclusion,
manifest in theory, that among gregarious creatures this
_freedom of each to act, has to be restricted ; since if it is
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unrestricted there must arise such clashing of actions as -
prevents the gregarionusness. And the fact that, relatively
unintelligent though they are, inferior gregarious creatures
inflict penalties for breaches of the needful restrictions,
shows how regard for them has come to be unconsciously .
established as a condition to persistent social life.

These two laws, holding, the one of all creatures and the
other of social creatures, and the display of which is clearer
in proportion as the evolution is higher, find their last and
fullest sphere of manifestation in human societies. We
have recently seen that along with the growth of peaceful
co-operation there has been an increasing conformity to this
compound law under both its positive and negative aspects ;
and we have also seen that there has gone on simultaneously
an increase of emotional regard for it and intellectual
apprehension of it.

So that we have not only the reasons above given for
concluding that this a priori belief has its origin in the
experiences of the race, but we are enabled to affiliate it
on the experiences of living creatures at large, and to
perceive that it is but a conscious response to certain
necessary relations in the order of nature.

No higher warrant can be imagined ; and now, accepting
the law of eqnal freedom as an ultimate ethical principle,
having an authority transcending every other, we may
proceed with our inquiry.



CHAPTER VIII.
ITS COROLLARIES.

§ 281. Men’s activities are many in their kinds and the
consequent social relations are complex. Hence, that the
general formula of justice may serve for guidance, deduc-
tions must be drawn severally applicable to special classes
of cases. The statement that the liberty of each is bounded
only by the like liberties of all, remains a dead letter until
it is shown what are the restraints which arise under the
various sets of circumstances he is exposed to.
Whoever admits that each man must have a certain
restricted freedom, asserts that it is r¢ght he should have this
| restricted freedom. If it be shown to follow, now in this
; case and now in that, that he is free to act up to a certain
; limit but not beyond it, then the implied admission is that

it is right he should have the particular freedom so defined.
| And hence the several particular freedoms deducible may
! fitly be called, as they commonly are called, his rights.

| § 282. Words are sometimes profoundly discredited
| by misuse. The true ideas they connote become so inti-
mately associated with false ideas, that they in large
measure lose their characters. This is conspicuously the
case with the word ‘ rights.”
In past times rivers of blood were shed in maintaining
the “right” of this or that person to a throne. In the
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days of the old Poor Law the claims of the pauper were
habitually urged on the ground that he had a ‘“right”
to a maintenance out of the soil. Not many years since
we were made familiar with the idea, then current among
French working-men, that they had a “right’’ to labour;
that is, a right to have labour provided for them. At the
present time communists use the word “rights’’ in ways
which entirely invert the meaning given to it by past
usages. And so lax is the application of the word that
those who pander to the public appetite for gossip about
notable personages, defend themselves by saying that “ the
public has a  right’ to know.”

The consequence has been that, in many of the culti-
vated, there has been produced a confirmed, and indeed con- |
temptuous, denial of rights. There are no such things,
say they, except such as are conferred by law. Following
Bentham, they affirm that the State is the originator of
rights, and that apart from it there are no rights.

But if lack of discrimination is shown in such misuse
of words as includes under them more than should be
included, lack of discrimination is also shown in not per-
ceiving those true meanings which are disguised by the
false meanings.

§ 283. As is implied above, rights, truly so called, are
corollaries from the law of equal freedom, and what are
falsely called rights are not deducible from it.

In treating of these corollaries, as we now proceed to
do, we shall find that, in the first place, they one and all
coincide with ordinary ethical conceptions, and that, in
the second place, they one and all correspond with legal
‘enactments. Further, it will become apparent that so
far is it from being true that the warrant for what arek
properly called rights is derived from law, it is, convergely,l‘
true that law derives its warrant from them.



CHAPTER IX.
THE RIGHT TO PHYSICAL INTEGRITY.

§ 284. For using a title that is so apparently pedantic,
my defence must be that no other adequately expresses
everything to be included in the chapter. The physical
integrity which has to be claimed for each, may at the
one extreme be destroyed by violence, and at the other
extreme interfered with by the nausea which a neigh-
bouring nuisance causes.

It is a self-evident corollary from the law of equal
freedom that, leaving other restraints out of consideration,
each man’s actions must be so restrained as not directly to
inflict bodily injury, great or small, on any other. In
the first place, actions carried beyond this limit imply
the exercise on one side of greater freedom than is exer-
cised on the other, unless it be by retaliation; and we
have seen that, as rightly understood, the law does not
countenance aggression and counter-aggression. In the
second place, considered as the statement of a condition
by conforming to which the greatest sum of happiness is
to be obtained, the law forbids any act which inflicts
physical pain or derangement.

§ 285. Only for form’s sake is it needful to specify
under this general head, the right to life and the conse-
quent interdict on murder. This, which in civilized
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communities is regarded as the blackest of crimes, may

be considered as unconsciously, if not consciously, thus re-

garded because it is the greatest possible breach of the

law of equal freedom ; for by murder another’s power to
act is not merely interfered with but destroyed. While,

however, it is not needful to insist on this first deduction

from the law of equal freedom, that life is sacred, it will

be instructive to observe the successive steps towards

recognition of its sacredness.

Noting as an extreme case that of the Fijians, among
whom murder is, or was, thought honourable, we may
pass to the many cases furnished by savage tribes who
kill their old, diseased, and useless members. Various of
the early European peoples, too, did the like. Grimm tells
us that among the Wends “ the children killed their aged
parents, blood and other relatives, also those who no longer
were fit for war or work, and then cooked and ate them, or
buried them alive.” “The Herulians, also, killed their
aged and sick. . . Later traces of the custom of killing
the aged and sick are found in North Germany.”

Apart from this deliberate destruction of incapable
members of the tribe, which very generally had the
excuse that it was needful for preservation of the capable,
there has habitually existed, in primitive social groups, no
public recognition of murder as a crime. Of the Homeric
Greeks Grote writes that the murderer had to dread only
“the personal vengeance of the kinsmen and friends.”’
These might compound for the offence by a stipulated
payment. All that the chiefs did in such cases was to see
that the bargains were fulfilled. In later times through-
out Europe, the same ideas, sentiments, and practices
prevailed. It was not so much the loss of his life by
the man slain which constituted the evil, as the injury
done to his family or clan: this was the wrong which
had to be avenged or compounded for. Hence it was

a matter of comparative indifference whether the actual
b
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murderer was killed in return, or whether some guilt-
less member of the murderer’s kindred. And this, too,
was probably a part cause for the gradation in the
compensations to be made for murders according to the
rank of the murdered—compensations which, after being
in earlier stages matters of private agreement, came
presently to be established by law. And to how small
an extent the conception of the sacredness of life had
grown up, is seen in the fact that the slave had no
wergeld or bot: his lord could slay him if he pleased, and
if slain by some one else his value as a chattel only could
be demanded.

An unobtrusive step towards recognition of murder as
something more than a private offence, took place when
part of the money paid in compensation went to the king :
the idea being, in considerable measure, still the same ;
since destruction of a subject was destruction of a
portion of the king’s power over subjects, and did,
in effect, diminish the strength of his society for fighting
purposes. But the continuance of the different fines
adjusted to different ranks, shows how little the intrinsic
criminality of murder was recognized; and this is further
shown by the distinction which benefit of clergy made.
Up to the time of the Plantagenets a murderer ¢ who knew
how to read escaped from nearly all punishment.”

Merely noting that a great step was made under
the Commonwealth, when “ benefit of clergy was to be
abolished absolutely;”” when, “ by a separate Act, wager
of battle was abolished;” and when ‘the same Act
punished duelling with extraordinary severity ” (legisla-
tion which recognized the intrinsic guilt of murder) we
may come at once to modern times. No class-distinction
can now be pleaded in mitigation, and no ocondonation
under any form is possible.

/ The course of this progress presents three significant
facts. Maintenance of life is in the earliest stages an
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entirely private affair, as among brutes; and to the taking
of it there is attached scarcely more idea of wrong than
among brutes. With growing social aggregation and
organization, the taking of life comes to be more and
more regarded as a wrong done, first to the family or the
clan, and then to the society; and it is punished rather as
a sin against society than as a sin against the individual.
But eventually, while there is retained the conception of
its criminality as a breach of the law needful for social
order, there becomes predominant the conception of its
criminality as an immeasurable and irremediable wrong
done to the murdered man. This consciousness of the
intrinsic guilt of the act, implies a consciousness of the
intrinsic claim of the individual to life : the right to life
has acquired the leading place in thought.//

§ 286. The connexion between such degree of bodily
injury as causes death, and such degree of bodily injury
as causes more or less incapacity for carrying on life, has
all along been too obvious to escape recognition. Hence,
with that tacit assertion of the right to physical integrity
which is implied by the punishment of murder, there has
gone such further tacit assertion of it as is implied by
punishments for inflicting mutilations, wounds, &c. Natur-
ally, too, there has been a certain parallelism between
the successive stages in the two cases; beginning with
that between life for life and ““an eye for an eye.”

When, after the early stage in which retaliation was
entirely a private affair, there was resched the stage in
which it came to be an affair concerning the family or
clan, we see that as the clan avenged itself by taking from
an offending clan a life to balance the life it had lost, so
by insisting on a substituted, if not an actual, equivalent,
it sought to avenge an injury which was not fatal. This is
shown by the fact that after the system of money-damages
had grown up, the price, not only for a life but for a limb,

5 *
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was to be paid by the family or house of the wrong-doer
to the family or house of the wronged. A further fact
implies this same conception. With the Germanic tribes
and the early English, along with compensations for
homicide, varying according to rank, there went “as
large a scheme of compensations for minor injuries,”
also according to rank. The implication in both cases is
that the damage to the family or clan was dominant in
thought, rather than the damage to the individual. The
like held in ancient Russia.

As fast as the social life of smaller groups or clans,
merged into the social life of larger groups or naticns, the
idea of injury to the nation began to replace that of injury
to the clan ; and at first part, and eventually the whole, of
the fine or amercement payable by one who had committed
an assault, went to the State ; and this usage still survives.
Though in cases of personal violence the current conscious-
uess is now mainly occupied by sympathy with the injured
man, and reprobation of the offender for having inflicted
pain and accompanying mischief, yet the State appro-
priates the condonation-money, and leaves the sufferer to
bear the evil as best he may.

But in modern days we see growth of a higher conception,
in the awarding of compensations for injuries which have
resulted from negligence. The claim of the citizen against
a fellow-citizen, not only for bodily damage voluntarily
inflicted on him but for bodily damage caused by careless
actions or inactions, dates back some centuries at least.
Much more extensive applications of the principle have
of late years been made; such as those which render a
railway-company liable for injuries caused by imperfection
of its appliances or inattention of its officials, and private
employers for those entailed on workmen by defective
apparatus, by lack of safeguards, or by operations involving
risk. These developments of law imply higher apprecia-
tions of the claims of the individual to physical integrity;
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and the fact that the person or company responsible for
the mischief done, is called upon to pay damages to the
sufferer and not to the State, is one of the proofs that
the claim of the individual to physical integrity, now
occupies in the general consciousness a greater space
than the thought of sociul detriment done by disregard
of such claim.

Nor must we omit to note, in proof of the same thing,
that what we may call the sacredness of the person,
has in our days been further insisted on by laws which
regard as assaults, not only such acts of violence as cause
slight injuries, but such as are constituted by intentional
pushes or other forcible interferences with another’s body,
or even by threatening uses of the hands without actual
contact ; and laws which also make a kiss, taken without
consent, a punishable offence.

§ 287. One more trespass against physical integrity,
not in early times thought of as such, but held to be such
in our times, is that which consists in the communication ol
disease.

This is a kind of trespass which, though grave, and though
partly recognized in law, occupies neither in law nor in the
general conscience so distinct a place as it should do:
probably because of the indefiniteness and uncertainty of
the mischievous results. Here is a father who fetches
home his boy suffering from an epidemic disease, regardless
of the fact that the railway-carriage in which they travel
may not improbably infect others; and here is a mother
who asks the doctor whether her children have sufficiently
recovered from scarlet fever to go to school, and proposes
to send them notwithstanding the intimation that they
may very possibly convey the disease to their school-
fellows. Such acts are, indeed, punishable; but they so
commonly pass without detection, and the evils likely to be
inflicted are so faintly conceived, that they are scarcely



70 JUSTICE.

thought of as offences; though they really ought to be
regarded as something like crimes—if not actual crimes,
then potential crimes.

For let us remember that there is now recognized by law
and by public conscience, the truth that not only actual
physical mischiefs to others but also potential physical mis-
chiefs to others, are flagitious. We have reached a stage in
which the body of each person is so far regarded as a terri-
tory inviolable by any other person, that we rank as offences
all acts which are likely to bring about violation of it.

§ 288. Thus it is undeniable that what we see to be the
primary corollary from the formula of justice, has been, in
the course of social evolution and the accompanying evolu-
tion of Man’s mental nature, gradually establishing itself.
Prolonged converse with the conditions under which alone
social life can be barmoniously carried on, has slowly
moulded sentiments, ideas, and laws, into conformity with
this primary ethical truth deducible from those conditions.*

That which it here concerns us specially to note, is that
murder, manslaughter, mutilation, assault, and all tres-
passes against physical integrity down to the most trivial,
have not become transgressions in virtue of laws forbidding
them, nor in virtue of interdicts having a supposed super-
natural origin; but they have become transgressions as
being breaches of certain naturally-originated restraints.

It remains only to say that while, in a system of absolute

® A barrister who has devoted much attention to the evolution of law,
has obliged me by checking the statements which preceding and succeeding
chapters contain respecting laws, past and present. To the above paragraph
he has appended the following note :—

*The late Clitheroe abduction case which establishes that a8 man may
not forcibly detain his own wife, is an interesting example of this doctrine.
In this case the right of married women to physical liberty has only just been
established by a Court of Appeal ; and that against the opinion of two very
able judges of 1st instance, who thought that the old law was otherwise.

The punishment by justices of School-board teachers, for the use of the
rod on the boys, is another example of this growing feeling, which moulds
the law while assuming only to administer it.”
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ethics, the corollary here drawn from the formula of justice
is unqualified, in a system of relative ethics it has to be
qualiied by the necessities of social self-preservation.
Already we have seen that the primary law that each
individual shall receive and suffer the benefits and evils of
his own nature, following from conduct carried on with due
regard to socially-imposed limits, must, where the group
is endangered by external enemies, be modified by the
secondary law, which requires that there shall be such
sacrifice of individuals as is required to preserve, for the
aggregate of individuals, the ability thus to act and to
receive the results of actions. Hence, for purposes of
defensive war, there is justified such contingent loss of
physical integrity as effectual defence of the society
requires : supposing, always, that effectual defence is
possible. For it would seem to be an implication that
where the invading force is overwhelming, such sacrifice of
individuals is not justified.

We see here, indeed, as we shall see throughout all
subsequent chapters, that the requirements of absolute
ethics can be wholly conformed to only in a state of |
permanent peace ; and that so long as the world continues
to be occupied by peoples given to political burglary, the
requirements of relative ethics only, can be fulfilled.



CHAPTER X.

THE RIGHTS TO FREE MOTION AND LOCOMOTION.

§ 289. As direct deductions from the formula of justice,
the right of each man to the use of unshackled limbs, and
the right to move from place to place without hindrance,
are almost too obvious to need specifying. Indeed these
rights, more perhaps than any others, are immediately

. recognized in thought as corollaries. Clearly, one who binds
_ another’s limbs, chains him to a post, or confines him in a
 dungeon, has used greater liberty of action than his

captive; and no less clear is it that if, by threatened
punishment or otherwise, he debars him from changing
his locality, he commits a kindred breach of the law of
equal freedom.

Further, it is manifest that if, in either of these ways, a
man’s liberty of action is destroyed or diminished, not by
some one other man but by a number of other men acting
jointly—if each member of a lower class thus has his
powers of motion and locomotion partially cut off by the
regulations which a higher class has established, each
member of that higher class has transgressed the ultimate
principle of equity in like manner if in & smaller degree.

§ 290. We have already seen that the instinct prompt-

! ing flight, as well as the desire to escape when captured,
. show us in sub-human beings, as well as in human beings,
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the presence of that impulse which finally emerges as a
conscious claim to free motion and locomotion. But while
this positive element in the sentiment corresponding to the
right, deep-rooted as it is, early manifests itself, the
negative element in it, corresponding to the imposed limits,
has to await the discipline of sociality before it can reach
any considerable development.

We have instances showing that where governmental
control does mnot exist, or is very feeble, the tacit
claim to unhindered movement is strongly pronounced ;
whether the nature be of a savage kind or of a gentle kind.
Of the one class may be named the Abors, who are so self-
aggerting that they cannot live together, and the Nagas to
whom the notion of restraint is so foreign that they ridicule
the idea of a ruler. Of the other class I may instance
the before-named Lepchas, who, mild as they are, fly to
the woods and live on roots rather than submit to coercion ;
and the Jakuns, who are greatly valued as servants
because of their virtues, but who disappear at once if
authority is injudiciously exercised over them. Having in
common a strong sense of personal liberty, these types of
men differ in the respect that while, in the warlike type,
this sense is egoistic only, it is, in the peaceful type,
altruistic also—is joined with respect for the personal
liberties of others.

Out of primitive unorganized groups, or groups of which
the organization is very slight, the progress to large and
organized groups is effected by war. While this implies
little regard for life, it also implies little regard for liberty ;
and hence, in the course of the process by which nations
are formed, recognition of the claim to liberty, as well as of
that to life, is subordinated : the sentiment is continually
repressed and the idea is rendered vague. Only after
social consolidation has made great progress, and social
organization has become in large measure industrial—only
when militancy has ceased to be constant and the militant
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type of structure has relaxed, do the sentiment and the idea
become more marked.

Here we have to glance at some of the steps through
which the claim to freedom of motion and locomotion is
gradually established, ethically and legally.

§ 291. It has been remarked with truth that the rise of
) slavery was practically a limitation of cannibalism, and in
! so far a progress. When the prisoner of war was allowed
to live and work instead of being cooked and eaten, the
fundamental principle of equity was no longer absolutely
negatived in his person; for the continuance of his life,
even under the imposed conditions, made possible some
maintenance of the relation between conduct and con-
sequence. ~Where the enslaved prisoners and their
descendants, fed and sheltered to the extent required for
making use of them as working cattle, are also liable at any
time to be made into food, as until lately among the Fijians,
this mitigation of cannibalism is relatively small; but where,
as among many of the uncivilized, the slave is treated in
large measure as a member of the family, the restraints on
his freedom are practically not much greater than those to
which the children are sabject.

To specify the different forms and qualifications of
bondage which have existed among various peoples at
different times and under changing social conditions, would
be needless for our purpose here, even were it practicable.
Such facts only must be named as indicate how the concep-
tion of individual liberty grew up, alike in law and in ethics.
We may note that among the Hebrews, while persons of
foreign blood might be bought and, with their children,
inherited as possessions, those of Hebrew blood who sold
themselves, either to men of their own race or to strangers
sojourning among them, were subject to a slavery qualified
alike in respect of length and rigour: the reason given
* being that, a3 servants of God, they could not be permanently
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alienated. But there was neither recognition of any wrong
inflicted by enslavement, nor of any correlative right to
freedom. This lack of the sentiments and ideas which, in
modern times, have become 8o pronounced, continued to the
time when Christianity arose, and was not changed by
Christianity. Neither Christ nor his apostles denounced
slavery ; and when, in reference to freedom, thern was
given the advice to “ use it rather” than slavery, there was
manifestly implied no thought of any inherent claim of each
individual to unhindered exercise of free motion and loco-
motion. So was it among the Greeks; as, indeed, it has
been among most peoples during early stages. In Homeric
times, captives taken in war were enslaved and might be
sold or ransomed; and throughout Greek civilization,
accompanying warfare that was practically chronic, slavery
was assumed to be a normal part of the social order. Lapse
into bondage by capture, debt, or otherwise, was regarded
as a misfortune; and no reprobation attached to the slave-
owner. That is to say, the conception of freedom as an
inalienable right of each man, had little or no place m
either ethics or law. Inevitably, indeed, it was suppressed
in relation to slaves, literally so-called, when even those
who were nominally free were in reality slaves of the State
—when each citizen belonged not to himself but to his city.
And it is noteworthy that in the most warlike Greek state,
Sparta, not only was the condition of the helot more abject

than elsewhere, but the Spartan master himself was

deprived in a greater degree than elsewhere of the power
to order his own movements as he pleased.

-

Indeed we may recognize, generally, the fact that in

states which have grown considerably in size and structure,
it has naturally happened that since they have thus grown
by external aggression and conquest, implying, as it always

does, internal coercion, individuality has been so greatly

repressed as to leave little trace in law and usage.

§ 292. To illustrate the growth in morals and legisla-
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tion of that conception of human freedom which has now
become established among the leading civilized races, it will
suffice if we glance at some of the chief steps traceable in
our own history.

Militant as were the successive swarms of invaders who,
now subjugating and now expelling the previous possessors
of the soil, peopled the country in old English days, it of
course happened that slaves existed among them—a class of
the unfree, originally captives, the size of which was from
time to time augmented by the addition of debtors and
criminals. Along with the growth of population and
accompanying advance of political organization, those who,
under the original Mark-system, had formed a class of free
men, gradually lost much of their liberty: occasionally
by conflicts within groups, in the course of which some
members gained predominance, but mostly in the course of
external conflicts, leading to subjugations and establish-
ments of lordships. Peasants became subject to thegns and
thegus to higher nobles; so that “by Alfred’s day it was
assumed that no man could exist withouta lord : ” implying
deprivation of freedom not only in members of the lowest
rank (the slaves who were bought and sold) but in members
of all higher ranks. Amid the changes which followed the
Conquest, this limitation of liberty implied by sworn fealty
continued ; or rather, indeed, was increased, save in the
partial abolition of trade in slaves. With the growth of
towns during the 11th century, the accompanying develop-
ment of industrial institutions, the implied replacing of
relations of status by relations of contract, and the develop-
ment of a “ new moral sense of man’s right to equal justice,”
came a ‘‘transition from pure serfage to un imperfect
freedom.” A century later the Great Charter put restraints
on arbitrary rule, and the consequent losses of freedom by
citizens. The growing influence of the trading classes
was shown by the concession of liberty of journeying to
foreign merchants. And then when, after another hundred
years, the attachment of the serf to the soil, gradually
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weakened, had been broken, the fully free labourer acquired
the right of unhindered locomotion. Though he partially
lost this right when the Black Death caused so large a
decrease of population, and consequent great rise in wages,
that there was prompted a statute fixing the price of labour,
and tying the labourer to his parish; yet these restraints,
by the violent resistance they caused, led to a violent
assertion of equality, not omly in respect to right of
locomotion but in respect to other things. But how little
the claim to freedom was then recognized by the ruling
classes, was shown when, after the subjugation of the
revolting peasants, the king suggested enfranchisement;
and when the landowners, asserting that their serfs were
their goods, said that consent to emaucipation “ we have
never given and never will give, were we all to die in one
day.”” As increase of industrial activity and organization
had produced increase of liberty, so, conversely, the twenty
years of militant activity known as the Wars of the Roses,
d: stroyed much of the liberty which had been obtained :
not, however, the detachment of the peasant from the soil,
and consequent ability to wander about, which, in the
disturbed social state left by the collapse of feudalism,
entailed an industrial disorganization that was remedied by
again putting the labouring class under partial coercion,
and partially attaching them to their localities, without
otherwise restraining their movements. The freedom thus
obtained had, however, still to be safeguarded; and the
provisions against arbitrary imprisonment, ddting from
the Great Charter but often broken through, were
strengthened, towards the end of the 17th century, by the
Habeas Corpus Act. Save slight interferences caused by
temporary panics, personal liberty in England thereafter
continued intact; while such minor restraints on freedom of
movement as were involved in the laws forbidding artizans
to travel in search of work, were formally abolished in 1824,

And now let us not omit to note that, along with the
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slow legal establishment of personal liberty there has
goue a growth of the responsive sentiment ; and that with
the egoistic assertion of liberty has been eventually joined
the altruistic assertion of it. Those changes which, in the
course of many centuries, have advanced social arrangements
from a condition of complete slavery of the lowest, and
qualified slavery of those above them, to a state of absolute
freedom for all, have, towards their close, produced both
seutiment and law asserting this freedom, not in English
citizens only but in aliens under English rule—beginning
with the emancipation of slaves who set foot on English soil,
and ending with the emancipation of all who inhabited
English colonies : since which time abolition of slavery else-
where has been a constant aim.

§ 293. Unless by those who think that civilization is
a backward movement, it must, then, be admitted that
induction justifies this deduction from the fundamental
principle of equity. Those who think that ancient societies
were of higher types than our own, and human welfare
better achieved by them—those who think that feudal
organization with its grades of vassalage superposed on
villeinage, produced a greater total of happiness than we ex-
perience now—those who, with Mr. Carlyle, yearn for a time
like that of Abbot Sampson, and applaud the obedience of
the Russians to their Czar; may consistently deny that
growth of the sentiment of liberty, and establishment of
individual freedom by law, afford any support for the
abstract inference drawn in this chapter. But those who
think that our days are better than those in which nobles
lived in castles and wore shirts of mail—those who think
that oublicttes and torture-chambers were accompaniments
of a social state less desirable than that in which princes as
well as paupers are subject to the administration of justice—
those who think that the régime which brought about
peasant revolts was inferior to that which is characterized
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by multitudinous societies for furthering popular welfare,
must admit that the generalization drawn from human ex-
periences at large, is at one with the corollary above drawn
from the formula of justice.

But this dictum of absolute ethics has to be qualified by
the requirements of relative ethics. From the principle
laid down at the outset, that the preservation of the species,
or that variety of it constituting a society, is an end which
must take precedence of the preservation of the individual,
it follows that the right to individual liberty, like the right
to individual life, must be asserted subject to qualifications
entailed by the measures needful for national safety. Such

trespass on liberty as is required to preserve liberty, has a

quasi-ethical warrant. Subject only to the condition that
all capable members of the community shall be equally
liable to it, that restraint on the rights of free motion and
locomotion necessitated by military organization and dis-'
cipline, is legitimate ; provided always that the end in
view is defensive war and not offensive war.



CHAPTER XI.
THE RIGHTS TO THE USES OF NATURAL MEDIA.

§ 244. A man may be entirely uninjured in body by
the actions of fellow-men, and he may be entirely unim-
peded in his movements by them, and he may yet be
prevented from carrying on the activities needful for
maintenance of life, by traversing his relations to the
physical environment on which his life depends. It is,
indeed, alleged that certain of these natural agencies
cannot be removed from the state of common possession.

Thus we read :—

¢ Some things are by nature itself incapable of appropriation, so that they
cannot be brought under the power of anyone. These got the name of res
communes by the Roman law; and were defined, things the property of
which belongs to no person, but the use to all. Thus, the light, the air,
running water, &c. are so adapted to the common use of mankind, that no
individual can acquire a property in them, or deprive others of their use.”
(4n Institute of the Law of Scotland by John Erskine, (ed. Macallan) i, 196.)
But though light and air cannot be monopolized, the
distribution of them may be interfered with by one man to
the partial deprivation of another man—may be so interfered
with as to inflict serio.as injury upon him.

No interference of this kind is possible without a breach
of the law of equal freedom. The habitual interception of
light by one person in such way that another person is
habitually deprived of an equal share, implies disregard of
the principle that the liberty of each is limited by the like
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liberties of all; and the like is trne if free access to air
is prevented.

Under the same general head there must, however, by
an unusual extension of reaning, be here included some-
thing which admits of appropriation—the surface of the
Earth. This, as forming part of the physical environment,
seems necessarily to be included among the media of which
the use may be claimed under the law of equal freedom.
The Earth’s surface cannot be denied to any one absolutely,
without rendering life-sustaining activities impracticable.
In the absence of standing-ground he can do nothing ; and
hence it appears to be a corollary from the law of equal
freedom, interpreted with strictness, that the Earth’s
surface may not be appropriated absolutely by individuals,
but may be occupied by them only in such manner as
recognizes ultimate ownership by other men; that is—by
society at large.

Concerning the ethical and legal recognitions of these
claims to the uses of media, not very much has to be said :
only the last demands much attention. We will look at
each of them in succession.

§ 295. In the earliest stages, while yet urban life had
not commenced, no serious obstruction of one man’s light
by another man could well take place. In encampments of
savages and in the villages of agricultural tribes, no one
was led, in pursuit of his ends, to overshadow the habi-
tation of his neighbour. Indeed, the structures and relative
positions of habitations made such aggressions almost
impracticable.

1n later times, when towns had grown up, it was unlikely
that much respect would forthwith be paid by men to the
claims of their neighbours in respect of light. During
stages of social evolution in which the rights to life and
liberty were little regarded, such comparatively trivial
trespasses as were committed by those who built houses

6
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close in front of others’ houses, were not likely to attract
much notice, considered either as moral transgressions or
legal wrongs. The narrow, dark streets of ancient conti-
. nental cities, in common with the courts and alleys
characterizing the older parts of our own towns, imply that
in the days when they were built the shutting out by one
man of another man’s share of sun and sky, was not thought
an offence. And, indeed, it may reasonably be held that
. recognition of such an offence was in those days impracti-
cable; since, in walled towns, the crowding of houses
became a necessity.

In modern times, however, there has arisen the per-
ception that the natural distribution of light may not be
interfered with. Though the law which forbids the building
of walls, houses, or other edifices of certain heights, within
prescribed distances from existing houses, does not abso-
lutely negative the intercepting of light; yet it negatives
the intercepting of it to serious degrees, and seeks to
compromise the claims of adjacent owners as fairly as
seems practicable.

That is to say, this corollary from the law of equal
freedom, if it has not come to be overtly asserted, has
come to be tacitly recognized.

§ 296. To some extent interference with the supply of
light involves interference with the supply of air ; and, by
interdicting the one, some interdict is, by implication, placed
on the other. But the claim to use of the air, though it has
been recognized by English law in the case of windmills,
is less definitely established : probably because only small
evils have been caused by obstructions.

There has, however, risen into definite recognition the
claim to unpolluted air. Though acts of one man which
may diminish the supply of air to another man, have not
come to be distinctly classed as wrong; yet acts which
vitiate tho quality of his air are in modern times regarded
as offences—offences for which there are in some cases
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moral reprobations only, and in other cases legal penalties.

It some measure all are severally obliged, by their own

respiration, to vitiate the air respired by others, where they

are in proximity. It needs but to walk a little distance

behind one who is smoking, to perceive how widely diffused

are the exhalations from each person’s lungs ; and to what

an extent, therefore, those who are adjacent, especially

indoors, are compelled to breathe the air that has

already been taken in and sent out time after time. But'
since this vitiation of air is mutual, it cannot constitute)
aggression. Aggression occurs only when vitiation by one,
or some, has to be borne by others who do not take like !
shares in the vitiation ; as often happens in railway-carriages, '
where men who think themselves gentlemen smoke in

other places than those provided for smokers: perbaps

getting from fellow-passengers a nominal, though not a real,

consent, and careless of the permanent nuisance entailed

on those who afterwards travel in compartments reeking

with stale tobacco-smoke. Beyond the recognition of this

by right-thinking persons as morally improper, it is for-

bidden as improper by railway-regulations; and, in virtue

of bye-laws, may bring punishment by fine.

Passing from instances of this kind to instances of a
graver kind, we have to note the interdicts against various
noisances—stenches resulting from certain businesses
carried on near at hand, injurious fumes such as those from
chemical works, and smoke proceeding from large chimneys.
Legislation which forbids the acts causing such nuisances,
implies the right of each citizen to unpolluted air.

Under this same head we may conveniently include
another kind of trespass to which the surrounding medium
is instrumental. I refer to the production of sounds of a
disturbing kind. There are small and large trespasses of
this class. For one who, at a table d’hote, speaks so loudly
as to interfere with the conversation of others, and for
those who, during the performance at a theatre or concert,

o
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persist in distracting the attention of auditors around by
talking, there is reprobation, if nothing more: their acts
are condemned as contrary to good manners, that is, good
morals, for the one is a part of the other.. And then when
inflictions of this kind are public, or continuous, or both—as
in the case of street-music and especially bad street-music,
or a8 in the case of loud noises proceeding from factories,

“or as in the case of church-bells rung at early hours, the

-~

aggression has come to be legally recognized as such and
forbidden under penalty : not as yet sufficiently recognized,
however, as is shown in the case of railway-whistles at
central stations, which are allowed superfluously to disturb
tens of thousands of people all through the night, and often
to do serious injary to invalids.

Thus in respect of the uses of the atmosphere, the liberty
of each limited only by the like liberties of all, though not
overtly asserted, has come to be tacitly asserted ; in large
measure ethically, and in a considerable degree legally.

§ 297. The state of things brought about by civilization
does not hinder ready acceptance of the corollaries thus
far drawn; but rather clears the way for acceptance of
them. Though in the days when cannibalism was common
and victims were frequently sacrificed to the gods, assertion
of the right to life might have been received with demur,
yet the ideas and practices of those days have left no such
results as stand in the way of unbiassed judgments. Though
during times when slavery and serfdom were deeply orga-
nized in the social fabric, an assertion of the right to liberty
would have roused violent opposition, yet at the present
time, among ourselves at least, there exists no idea, senti-

» ment, or usage, at variance with the conclusion that each

man is free to use his limbs and move about where he

- pleases. And similarly with respect to the environment.

Such small interferences with others’ supplies of light and
air a8 have been bequeathed in the structures of old towns
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and such others as smoking fires entail, do not appreciably

hinder acceptance of the proposition that men have equal

claims to uses of the media in which all are immersed.

But the proposition that men have equal claims to the use

of that remaining portion of the enviroument—hardly to

be called a medinm—on which all stand and by the products

of which all live, is antagonized by ideas and arrangements

descending to us from the past. These ideas and arrange-

ments arose when considerations of equity did not affect

land-tenure any more than they affected the tenure of men

as slaves or serfs; and they now make acceptance of the

proposition difficult. If, while possessing those ethical ’
sentiments which social discipline has now produced, men |
stood in possession of a territory not yet individually por- |
tioned out, they would no more hesitate to assert equality |
of their claims to the land than they would hesitate to '
asgert equality of their claims to light and air. But now |
that long-standing appropriation, continued culture, as well
as sales and purchases, have complicated matters, the !
Jdictum of absolute ethics, incongrucus with the state of
thiugs produced, is apt to be denied altogether. Before
asking how, under these circumstances, we must decide, let

us glance at some past phases of land-tenure.

Partly because in early stages of agriculture, land,
soon exhausted, soon ceases to be worth occupying, it bas
been the custom with little-civilized and semi-civilized
peoples, for individuals to abandon after a time the tracts
they have cleared, and to clear others. Causes aside,
howevcr, the fact is that in early stages private ownership
of land is unknown: only the usufruct belongs to the
cultivator, while the land itself is tacitly regarded as the
property of the tribe. It is thus now with the Sumatrans
and others, and it was thus with our own ancestors: the
members of the Mark, while they severally owned the pro-
ducts of the areas they respectively cultivated, did not own
the areas themselves. Though it may be said that at first
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they were members of the same family, gens, or clan, and
that the ownership of each tract was private ownership in so
far as the tract belonged to a cluster of relations ; yet since
the same kind of tenure continued after the population of
the Mark had come to include men who were unrelated to
the rest, ownership of the tract by the community and not
by individuals became an established arrangement. This
primitive condition will be clearly understood after con-
templating the case of the Russians, among whom it has
but partially passed away.

“The village lands were held in common by all the members of the
association [mir]; the individual only possessed his harvest, and the dvor
or enclosure immediately surrounding his house. This primitive condition
of property, existing in Russia up to the present day, was once common to
all European peoples.”—(The History of Russia, A. Rambaud, trans. by
Lang, vol. i. p. 45).

With this let me join a number of extracts from Wallace’s
Russia, telling us of the original state of things and of the
subsequent states. After noting the fact that while the Don
Cossacks were purely nomadic— agriculture was prohibited
on pain of death,” apparently because it interfered with

hunting and cattle-breeding, he says—

“ Each Cossack who wished to raise a orop ploughed and sowed wherever
he thought fit, and retained as long as he chose the land thus appropriated ;
and when the soil began to show signs of exhaustion, he abandoned his plot
and ploughed elsewhere. As the number of agriculturists increased, qnarrels
frequently arose. 8till worse evils appeared when markets were created in
the vicinity. In some stanitzas [Cossack villages] the richer families
appropriated enormous quantities of the common land by using several teams
of oxen, or by hiring peasants in the nearest villages to come and plough for
them ; and instead of abandoning the land after raising two or three orops
they retained possession of it, Thus the whole of the arable land, or at
least the best parts of it, became actually, it not legally, the private property
of a few families.”—(Ib. ii. 86.)

Then he explains that as a consequence of something like a

revolution— .

“In accordance with their [the landless members of the community’s)
demands the appropriated land was confiscated by the Commune and the
system of periodical distributions . . . wasintroduced. By this system each
adult male possesses a share of the land.”—(Ib. ii. 87.)

On the Steppes *‘a plot of land is commonly cultivated for only three oe
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four years in succession. It is then abandoned for at least double that
period, and the cultivators remove to some other portion of the communal
territory . . . Under such circumstances the principle of private property in
the land is not likely to strike root; each family insists on possessing
a certain quantity rather than a certain plot of land, and contents itself with
a right of usufruct, whilst the right of property remains in the hands of the
Commune.” —(Ib. ii. 91.)

But in the central and more advanced districts this early
practice has become modified, though without destroying
the essential character of the tenure.

« According to this system [the three-field system] the cultivators do not
migrate periodically from one part of the communal territory to another,
but till always the same fields, and are obliged to manure the plots which
they occupy. . . . Though the three-field system has been in use for many
generations in the central provinces, the communal principle, with its
periodical re-allotment of the land, still remains intact.” —(Ib. ii. 92.)

Such facts, and numerous other such facts, put beyond
question the conclusion that before the progress of social
organization changed the relations of individuals to the
soil, that relation was one of joint ownership and not one of
individual ownership.

How was this relation changed? How only could it be
changed? Certainly not by unforced consent. It cannot
be supposed that all, or some, of the members of the
community willingly surrendered their respective claims.
Crime now and again caused loss of an individual’s share
in the joint ownership; but this must have left the
relations of the rest to the soil unchanged. A kindred result
might have been entailed by debt, were it not that debt
implies a creditor ; and while it is scarcely supposable that
the creditor could be the community as a whole, indebtedness
to any individual of it would not empower the debtor to trans-
fer in payment something of which he was not individually
possessed, and which could not be individually received.
Probably elsewhere there came into play the cause described
as having operated in Russia, where some, cultivating
larger areas than others, accumulated wealth and con-
sequent power, and extra possessions; but, as is implied
by the fact that in Russia this led to a revolution and
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re-institution of the original state, the process was evidently
there, and probably elsewhere, regarded as aggressive.
Obviously the chief cause must have been the exercise of
direct or indirect force: sometimes internal bat chiefly
external. Disputes and fights within the community,
leading to predominance (achieved in some cases by
possession of fortified houses) prepared the way for partial
usurpations. When, as among the Suanetians, we have a
still-extant case in which every family in a village has its
tower of defence, we may well understand how the intestine
feuds in early communities commonly brought about
individual supremacies, and how these ended in the
establishment of special claims upon the land subordinating
the general claims.
[ But conquest from without has everywhere been chiefly
instrumental in superseding communal proprietorship by
| individual proprietorship. It is not to be supposed that in
times when captive men were made slaves and women
appropriated as spoils of war, much respect was paid to
pre-existing ownership of the soil. The old English
buccaneers who, in their descents on the coast, slew priests
at the altars, set fire to churches, and massacred the people
who had taken refuge in them, would have been very
incomprehensible beings had they recognized the land-
ownership of such as survived. When the pirate Danes,
who in later days ascended the rivers, had burnt the
homesteads they came upon, slaughtered the men, violated
the women, tossed children on pikes or sold them in the
market place, they must have undergone a miraculous
transformation had they thereafter inquired to whom the
Marks belonged, and admitted the titles of their victims
to them. And similarly when, two centuries later, after
constant internal wars had already produced military rulers
maintaining quasi-feudal claims over occupiers of lands,
there came the invading Normans, the right of conquest
once more overrode such kinds of possession as had grown
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up, and still further merged communal proprietorship in
that kind of individual proprietorship which characterized
feudalism. Victory, which gives unqualified power over the
defeated and their belongings, is followed, according to the
nature of the race, by the assertion of universal ownership,
more or less qualified according to the dictates of policy.
While in some cases, as in Dahomey, there results absolate

monopoly by the king, not only of the land but of every-
thing else, there results in other cases, as there resulted in
England, supreme ownership by the king with recognized
sub-ownerships and sub-sab-ownerships of nobles and their
vassals holding the land one under another, on condition
of military service: supreme ownerslup being, by implica-
tion, vested in the crown.

Both the original state and the subsequent states have
left their traces in existing land-laws. There are many local
rights which date from a time when * private property in
land, as we now understand it, was a struggling novelty.”*

“The people who exercise rights of common exercise them by a title
which, if we could only trace it all the way back, is far more ancient than
the lord’s. Their rights are those which belonged to the members of
the village community long before manors and lords of the manor were
heard of.”’t
And anyone who observes what small tenderness for the
rights of commoners is shown in the obtainment of
Inclosure-Acts, even in our own day, will be credulous
indeed if he thinks that in ruder times the lapse of com-
munal rights into private rights was equitably effected.
The private ownership, however, was habitually incomplete; .
since it was subject to the claims of the over-lord, and
through him, again, to those of the over-over-lord: the
implication being that the ownership was subordinate to
that of the head of the community.

“ No absolute ownership of land is recognized by our law-books except in
the Crown. All lands are supposed to be held, immediately, or 1cediately,

* The Land Laws, by 8ir Fredk. Pollock, Bart., p. 2. t Ibid., p. 6.
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of the Crown, though no rent or services may be payable, and no grant from
the Crown on record.”*

And that this conception of land-ownership survives, alike
in theory and in practice, to the present time, is illustrated
by the fact that year by year State-anthority is given for
appropriating land for public purposes, after making due
compensation to existing holders. Though it may be
replied that this claim of the State to supreme land-owner-
ship is but a part of its claim to supreme ownership in
general, since it assumes the right to take anything on
giving compeusation ; yet the first is an habitually-enforced
claim, while the other is but a nominal claim not enforced ;
as we see in the purchase of pictures for the nation, to effect
which the State enters into competition with private buyers,
and may or may not succeed.

It remains only to point out that the political changes
which have slowly replaced the supreme power of the
monarch by the supreme power of the people, have, by
implication, replaced the monarch’s supreme ownership of
the land by the people’s supreme ownership of the land.
If the representative body has practically inherited the
governmental powers which in past times vested in the
king, it has at the same time inherited that ultimate
proprietorship of the soil which in past times vested in him.
And since the representative body is but the agent of the
community, this ultimate proprietorship now vests in the
community. Nor is this denied by land-owners themselves.
The report issued in December, 1889, by the council of
“The Liberty and Property Defence League,” on which
sit several Peers and two judges, yields proof. After
saying that the essential principle of their organization,
“based upon recorded experience,” is a distrust of
“ officialism, imperial or municipal,” the council go on
to say that—

“ This principle applied to the case of land clearly points to individual

® The Land Laws, by Sir Fredk. Pollock, Bart., p. 1..
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ownership, qualified by State-suzerainty. . . . The land can of course
be ‘resumed’ on payment of full compensation, and managed by the
tpeople’ if they so will it.”

And the badness of the required system of administration is
the only reason urged for maintaining the existing system of
land-holding: the supreme ownership of the community being
avowedly recognized. So that whereas, in early stages,
along with the freedom of each man, there went joint
ownership of the soil by the body of men; and whereas,
during the long periods of that militant activity by which
small communities were consolidated into great ones, there
simultaneously resulted loss of individual freedom and loss
of participation in land-ownership; there has, with the
decline of militancy and the growth of industrialism, been
a re-acquirement of individual freedom and a re-acquire-
ment of such participation in land-ownership as is implied
by & share in appointing the body by which the land is
now held. And the implication is that the members of\
the community, habitually exercising as they do, through
their representatives, the power of alienating and using as |
they think well, any portion of the land, may equitably i
appropriate and use, if they think fit, all portions of the
land. But since equity and daily custom alike imply that
existing holders of particular portions of land, may not
be dispossessed without giving them in return its fairly-
estimated value, it is also implied that the wholesale
resumption of the land by the community can be justly
effected only by wholesale purchase of it. Were the
direct exercise of ownership to be resumed by the com-
munity without purchase, the community would take,
along with something which is its own, an imwmensely
greater amount of something which is not its own. Even
if we igmore those multitudinous complications which, in
the course of century after century, have inextricably
entangled men’s claims, theoretically considered—even if
we reduce the case to its simplest theoretical form; we
must admit that all which can be claimed for the community
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! is the surface of the country in its original unsubdued state.
To all that value given to it by clearing, breaking-up,
prolonged culture, fencing, draining, making roads, farm
buildings, &c., constituting nearly all its value, the com-
munity has no claim. This value has been given either
by personal labour, or by labour paid for, or by ancestral
labour ; or else the value given to it in such ways has been
purchased by legitimately earned money. All this value
artificially given vests in existing owners, and cannot with-
out a gigantic robbery be taken from them. If, during
the many transactions which have brought about existing
land-ownership, there have been much violence and much
fraud, these have been small compared with the violence and
the fraud which the community would be guilty of did it
take possession, without paying for it, of that artificial
value which the labour of nearly two thousand years

. has given to the land.

§ 298. Reverting to the general topic of the chapter—
the rights to the uses of natural media—it chiefly concerns
us here to note the way in which these rights have gradually
acquired legislative sanctions as societies have advanced to
Ligher types.

At the beginning of the chapter we saw that in modern
times there have arisen legal assertions of men’s equal
rights to the uses of light and air: no forms of social
organization or class-interests having appreciably hindered
recognition of these corollaries from the law of equal
freedom. And we have just seen that by implication, if
not in any overt or conscious way, there has in our days
been recognized the equal rights of all electors to supreme
ownership of the inhabited area—rights which, though
latent, are asserted by every Act of Parliament which
alienates land. Though this right to the use of the Earth,
possessed by each citizen, is traversed by established
arrangements to so great an extent as to be practically.
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suspended ; yet its existence as an equitable claim cannot
be denied without affirming that expropriation by State-
decree is inequitable. The right of an existing holder of
iand can be equitably superseded, onmly if there exists a
prior right of the community at large; and this prior
right of the community at large consists of the sum of
the individual rights of its members.

Nore. Various considerations touching this vexed
question of land-ownership, which would occupy too much
space if included here, I have included in Appendix B.



CHAPTER XII.

THE RIGHT OF PROPERTY.

, § 299. Since all material objects capable of being owned,

! are in one way or other obtained from the Earth, it results

' that the right of property is originally dependent on the
right to the use of the Earth. While there were yet no
artificial products, and natural products were therefore
the only things which could be appropriated, this was an
obviously necessary connexion. And though, in our
developed form of society, there are multitudinous posses-
sions, ranging from houses, furniture, clothes, works of
art, to bank-notes, railway-shares, mortgages, government
bonds, &c., the origins of which have no manifest relation
to use of the Earth; yet it needs but to remember
that they either are, or represent, products of labour, that
labour is made possible by food, and that food is obtained
from the soil, to see that the connexion, though remote
and entangled, still continues. Whence it follows that a
complete ethical justification for the right of property, is
involved in the same difficulties a8 the ethical justification
for the right to the use of the Karth.

The justification attempted by Locke is unsatisfactory.
Saying that ‘¢ though the Earth and all inferior creatures
be common to all men, yet every man has a property in
his own person,” and inferring that ‘‘ the labour of his
body, and the work of his hands,” are therefore his, he
continues ;—* Whatever then he removes out of the state
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that nature hath provided and left it in, he hath mixed his
labour with, and joined to it something that is his own, and
thereby makes it his property.” But one might reply
that as, according to the premises, “the Earth and all
inferior creatures” are “common to all men,” the consent
of all men must be obtained before any article can be equit-
ably “ removed from the common state nature hath placed
it in.” The question at issue is, whether by labour expended
in removing it, a8 man has made his right to the thing
greater than the pre-existing rights of all other men put
together. The difficulty thus arising may be avoided
however. There are three ways in which, under savage,
semi-civilized, and civilized conditions, men’s several rights
of property may be established with due regard to the equal
rights of all other men.

Among the occupiers of a tract who gather or catch the ,
wild products around, it may be tacitly, if not overtly,
agreed that having equal opportunities of utilizing such |
products, appropriation achieved by any one shall be
passively assented to by the others. This is the genera.ll
understanding acted mpon by the members of hunting
tribes. It is instructive to observe, however, that among
some of them there is practically, if not theoretically,
asserted the qualification indicated above; for usage
countenances a partial claim by other tribes-men to game
which one of the tribe bas killed : apparently implying the
belief that this prey was in part theirs before it was killed.
Schoolcraft tells us concerning the Comanches that—

** They recognize no distinot rights of meum and tuum, except to personal
property ; holding the territory they occupy, and the game that depastures
upon it, a8 common to all the tribe: the latter is appropriated only by
captuare. . . . He who kills the game retains the skin, and the meat is
divided according to the necessity of the party, always without contention,
a8 each individual shares his food with every member of the tribe.”

Kindred usages and ideas are found among the Chippe-

wayans. Schoolcraft writes :—
* In the former instance [when game is taken in inclosures by a hunting
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party), the game is divided among those who have been engaged in pursuit
of it. In the latter [when taken in private traps] it is considered as private
property: nevertheless, any unsuccessful hunter passing by, may take a
deer so caught, leaving the head, skin, and saddle for the owner.”

The quasi-equitable nature of these several arrangements,
vaguely, if not definitely, regarded as right, will be fully
appreciated by any one who is joint tenant of a fishing,
or is privileged along with other guests to utilize one, and
who is conscious of annoyance if a co-tenant, or companion
guest, makes undue use of it: a feeling which would be still
stronger were an unfair share of food appropriated as well
as an unfair share of sport. '

Passing from the hunting stage to the semi-settled stage,
we meet with usages having the same general implications.
The occupied area, instead of being equally available by all
for gathering and catching the food it spontaneously yields,
becomes equally available by all for growing food ; and the
products of labour in the last case, like the achievements
of labour in the first, are owned by those who expend the
labour. It is perceived that the assent of the clan to
ownership of food grown on an appropriated portion by
any one, is implied in the assumptions of kindred owner-
ships, similarly established, by all others. As shown by the
Russian tenures described in the last chapter, the indefinite
understanding thus arising, passes eventually into a definite
understanding : there is a partition of the land into equal
portions; a farming of each portion by its appointed
owner; and a recognition of the produce as his property.
A kindred understanding existed among the Irish in the

(time of Henry II. and later. “ The land belonging to the
tribe was shared among its members, but re-divided among
them at certain intervals of years” : the implication being
that, by general agreement, whatever the individual
obtained from the land by his labour under these con-
ditions was exclusively his. In this case then, as in the
first, the right of property arises in conformity with the
law of equal freedom.
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Though we cannot say that ownership of property, thus
arising, results from actual contract between each member
of the community and the community as a whole, yet there
is something like a potential contract; and such potential
contract might grow into an actual contract if one part of
the community devoted itself to other occupations, while
the rest continued to farm: a share of the produce being in
such case payable by agreement to those who had ceased to
be farmers, for the use of their shares of the land. We have
no evidence that such a relation between occupiers and the
community, with consequent authorized rights of property
in the produce which remained after payment of a portion
equivalent to rent, has ever arisen ; for, as we have seen,
the original ownership by the community has habitually
been usurped by internal or external aggressors, and the
rent, taking the shape, if not of produce, then of labour or
military service, has been habitually paid to the usurper:
a state of things under which equitable rights of property,
in common with equitable rights of all kinds, are submerged. |
But out of such usurpations there has grown up, as we
have seen, ownership by the State and tenancy under it;
from which there may again arise a theoretically equitable
right of property. In China, where “the land is all held
(directly from the Crown’’ ““on payment of an annual tax,”
with ¢’composition for personal service to the government,”
the legitimate proprietorship of such produce as remains
after payment of rent to the community, can be asserted
.only on the assumption that the emperor stands for the
community. In India, where the government is supreme
land-owner, and where, until the zemindar system
was established, it was the direct receiver of rents, the
derivation of a right of property by contract between the
individual and the community can be still less asserted
without a strained interpretation. Nor at home, where the
theory that each land-owner is a tenant of the crown is little
more than a theory, is there any better fulfilment of the

7
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ethical requirement. Only here and there, where State.
ownership is not potential but actual, and ordinary
rents are paid by occupiers to the crown (which has now
in such cases come to be identified with the community),
has there been consequently established that kind of use
of the Earth which gives a theoretically valid basis to the
right of private property.

But admitting that the establishment of an ethically-
complete right of property is beset with difficulties like
those which beset the establishment of an ethically-complete
right to the use of the Earth, we are nevertheless shown by
a survey of the facts which existing primitive societies
present, and the facts traceable in the early histories of
) civilized societies, that the right of property is originally
“deducible from the law of equal freedom ; and that it ceases
. to be so deducible only when the other corollaries from the
law of equal freedom have been disregarded.

§ 300. This deduction, early recognized in custom and
afterwards formulated by legislators, has come to be
elaborated and enforced more and more fully as society
has developed.

That the right of property was originaliy conceived as a
claim established by labour which was carried on without ag-
gressing on others, is seen in the fact that among the rudest
‘peoples, who have developed the conception to the smallest
extent, there is property in weapons, implements, dress and
decorations—things in which the value given by labour
bears a specially large ratio to the value of the raw material.
‘When with such articles we join huts, which, however, being
commonly made by the help of fellow men who receive
reciprocal aid, aro thus less distinctly products of an indi-
vidual’s labour, we have named about all the things in
which, at first, the worth given by effort is great in
‘comparison with the inherent worth; for the inherent
‘worth of the wild food gathered or caught is more obvious
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than the worth of the effort spent in obtaining it. And
this is doubtless the reason why, in the rudest societies, the
right of property is more definite in respect of personal
belongings than in respect of other things.

That recognition of the right of property is originally
recognition of the relation between effort and benefit, is, -
at a later stage, shown in the regime of the patriarchal
group and the house-community; for though, as Sir Henry
Maine points out, the head of the group was at first
nominally owner of all its possessions, yet, in fact, he held
its possessions in trust, and cach of its members, while ho
did his share in the carrying on of the joint labours, had his
share in the proceeds. Though this arrangement—quasi-
socialiséic within the group, but competitive outside tho
group—does not give definite expression to the right of
individual property, it tacitly asserts that labour must bring
to the labourer something like its equivalent in produce.
And the tacit assertion passes into an overt assertion in
those cases where members of the group acquire property
in virtue of labour expended by them apart from the labours
of the rest.

To trace the development of the right of property as
established by rulers and administered by their agents,
setting out with the interdict on theft in the Hebrew
commandments, and continuing down to modern days, in
which proprietorships of all kinds have been legally formu-
lated in multitudinous detail and with great precision, would
be no less out of place than it would be superfluous. It
suffices for present purposes to note that this implication of
the principle of justice, perceived from the first perhaps
more clearly than any other, has gained in the course of
social progress increased definiteness of recognition as well
as increased extension and increased peremptoriness; so
that now, breach of the right of property by unauthorized
appropriation of a turnip or a few sticks, has become a

7 *
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punishable offence; and there is ownership of a song, cf »
pattern, of a trade-mark.

§ 301. Supposing themselves to be justified, and indeed
enjoined by moral principle, many in our days are seeking
to over-ride this right. They think it wrong that each man
should receive benefits proportionate to his efforts—deny
that he may properly keep possession of all which his
labour has produced, leaving the less capable in possession
of all which their labours have produced. Expressed in
its briefest form, their doctrine is—Let unlike kinds and
amounts of work bring like shares of produce—let there be
“ equal division of unequal earnings.”

That communism implies violation of justice as defined
in foregoing chapters, is manifest. When we assert the
liberty of each bounded only by the like liberties of all, we
assert that each is free to keep for himself all those
gratifications and sources of gratification which he procures
without trespassing on the spheres of action of his neigh-
bours. If, therefore, one obtains by his greater strength,
greater ingenuity, or greater application, more gratifications
or sources of gratification, than others, and does this without
in any way trenching on the spheres of action of others, the
law of equal freedom assigns him exclusive possession of all
such extra gratifications and sources of gratification; nor
can others take them from him without claiming for
themselves greater liberty of action than he claims, and
thereby violating the law.

In past times the arrangements made were such that the
few superior profited at the expense of the many inferior.
It is now proposed to make arrangements such that the
many inferior shall profit at the expense of the few superior.
And just as the old social system was assumed by those
who maintained it to be equitable, so is this new social
system assumed to be equitable by those who propose it.
Being, as they think, undoubtedly right, this distribution
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may properly be established by force; for the employment
of force, if not avowedly contemplated, is contemplated by
implication. With a human nature such as has been known
throughout the past and is known at present, one who, by
higher power, bodily or mental, or greater endurance of
work, gains more than others gain, will not voluntarily
surrender the excess to such others: here and there may
be found a man who would do this, but he is far from being
the average man. And if the average superior man will
not voluntarily surrender to others the excess of benefit
gained by his superiority, the implication is that he must be
obliged to do this, and that the use of force to oblige him is
justifiable. That the many inferior are physically able thus
to coerce the few superior is agreed on both sides; but the
assumption of the communists is that the required coercion
of the minority who are best by the majority who are worst
would be equitable.

After what was said in the early chapters of this Part, it
scarcely needs pointing out that a system established in
pursuance of this doctrine would entail degeneration of
citizens and decay of the community formed by them.
Suspension of that natural discipline by which every kind
of creature is kept fit for the activities demanded by the
conditions of life, would inevitably bring about unfitness
for life and either prompt or slow disappearance.

§ 302. While absolute ethics thus asserts the right of
property, and while no such breach of it as is implied by
the schemes of communists is warranted by that relative
ethics which takes account of transitional needs, relative
ethics dictates sach limitation of it as is necessitated for
defraying the costs of protection, national and individual.

The truth recognized at the outset, that the preservation
of the species, or that variety of it constituting a nation, is
an end which must take precedence of individual preserva-
tion, has already been cited as justifying that suboxdination
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of the right to life which is implied by exposure to possible
death in defensive war, and as also justifying that sub-
ordination of the right to liberty which military service and
subjection necessitate. Here it must be again cited as
affording a legitimate reason for appropriating such portions
of the possessions and the earnings of individuals, as may
be required for adequately resisting enemies. But while
there is thus a quasi-cthical justification for whatever
encroachment on the right of property is necessitated for
the purposes of defensive war, there is no justification for
any such encroachment for the purposes of offensive war.

No less manifest is it that the right of property is
legitimately tmbject to ono further restriction. Property
must be trenched upon for supporting those public admin-
istrations by which the right of property, and all other
rights, are enforced. In a socicty wholly composed of men
who duly respected one another’s claims, no such partial
invasion of the right of property would be called for; but
in existing societies and in such societies as are likely to
exist for a long time to come, the nearest approach to
fulfilment of the law of equal freedom is made when the
various deduced rights are sacrificed to the extent needful
for preservation of the remainders. Relative ethics, there-
fore, warrants such equitably-distributed taxation as is
required for maintaining order and safety.



CHAPTER XIII.

THE RIGHT OF INCORPOREAL PROPERTY.

§ 303. Even the dog, which not only fights to retain a
bone he has found but fights also to preserve the coat or
other object left in his charge by his master, can recognize
ownership of a visible, tangible object; and hence it is
clear that only a small reach of intelligence is needed for
framing in thought the right of material property. But a
much greater reach of intelligence is called for when the
property is neither visible nor tangible. Constructive
imagination is requisite for conceiving the existence of a
mental product; and a higher constructive imagination is
requisite for conceiving that a product of mental labour
may as truly be considered property as a product of
manual labour.

That the two stand on the same footing is demonstrable,
whether we contemplate the positive or the negative
element of the right. Remembering that justice under
its positive aspect consists in the reception by each
individual of the benefits and evils of his own nature
and consequent conduct, it is manifest that if any indi-
vidual by mental labour achieves some result, he ought to
have whatever benefit naturally flows from this result.
Justice, as we have defined it, requires that the connexion
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between conduct and consequence in this case shall not be
traversed any more than in any other case: the claim to
the anticipated good is a valid claim.

No less obvious is it that the negative element of justice,
which, among associated creatures, restrains the activities
of each within the limits imposed by the like activities of
all, forbids appropriation of another’s mental product; or
rather, forbids use of it without the assent of the producer,
if it is of a kind from the use of which by others the
producer sought advantage. Supposing a mental product
elaborated by A, is, without his assent, used to their own
advantage by B, C, and D, they commit breaches of the
law of equal freedom; since they have severally benefited
by utilizing the product of A’s mental labour without
affording A an opportunity of benefiting by utilizing any
equivalent products, material or mental, of their own labour.
Should it be replied that A’s mental product is not taken
away from him by others but only used by them; then the
rejoinder is that with mental products, as with material
products, the use by others may be the contemplated source
of profit. One who builds a house and lets it, or makes a
carriage which travellers hire, is held to be defrauded by
those who occupy the house or hire the carriage without
payment. He did not provide for his own use but for
others’ use and he docs not receive that return the expecta-
tion of which prompted the building or the making. Even
if no express contract has been made to pay the rent or
hire, the owner is admittedly injured. Similarly, then,
though one who has elaborated a mental product is not
deprived of it by those who use it, yet even in the absence
of any definite understanding with them, he is defranded
if others use it without giving him tho benefit for which
he worked.

There are two classes of mental products from others’
use, or reception, of which, the producers expect advan-
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tage: those embodied in books, musical compositions,
works of plastic art, &c., and those embodied in inventions,
mechanical or other. 'We will consider these separately.

§ 304. A man may read, listen and observe to any extent
without diminishing the liberty of others to do the like.
The knowledge thus obtained may be digested, re-organized
and new knowledge educed from it by its possessor, without
trespassing against his fellows. If he keeps to himself
these derived conclusions valuable for guidance, or elabo-
rated thoughts valuable for beauty, no one can say that he
exceeds the limits of individual freedom ; and if, instead of
keeping them to himself, he decides to publish them, he
may without aggressing upon any one impose his own
terms. Others remain free to accept or refuse, and if they
refuse, remain as they were before. But if others disregard
his terms—if, having sold to them copies of his book, either
himself or through an agent, on the tacit understanding that
for so much money he gives, along with the printed paper,
the right of reading and of lending to read, but not the
right of reproduction ; then any one who reproduces breaks
the tacitly imposed conditions and commits an aggression.
In return for the money paid, he takes a benefit far greater
than that which was intended to be given for the money.

Strangely enough, there are intelligent men who contend
that when a book has been issued it becomes public
property, and that it is a corollary from the principles of
free trade that any one who pleases may reprint it and sell
copies for his own advantage. They assert that a copy-
right is a monopoly—ought not to be considered a form of
private property. But if nobody’s property is taken by
one who infringes copyright, how can the thing taken be
of value? And if the thing taken be of no value, then the
man who takes it would be no worse off if prevented from
taking it. If he would be worse off, then clearly he has
got something of value. And since this something of value
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is not a matural product, the obtainment of it must be at
the expense of some one who artificially produced it. As I
some years since argued :—

“Those who, as members of the Copyright Commission,
or as witnesses before it, have aimed, if not to abolish
copyright, yet to restrict it in ways which would go far
towards its abolition, have done so in the alleged interests
of free-trade, and have sought to discredit the author’s
claim, as now recognized, by calling it a monopoly. In
the politico-economic sense a monopoly is an arrangement
under which a person or body of persons is given by law
the exclusive use of certain natural products, or agencies,
or facilities, which, in the absence of such law, would be
open to all; and the opponent of a monopoly is one who,
asking nothing from the monopolist in the way of direct or
indirect assistance, asks only that he also may use these
same natural products, or agencies, or facilities. He wishes
to carry on abusiness which in not the remotest way makes
him dependent on the monopolist, but which he can carry
on as well or better in the absence of the monopolist, and
in the absence of everything done by him. Turn now
to the commerce of literature, and ask how stands the
so-called free-trader and the so-called monopolist ? Does
the so-called monopolist (the author) forbid the so-called
free-trader (the reprinter) to use any of those appliances
or processes, intellectual or mechanical, by which books
are produced? No. These remain open to all. Does
the so-called free-trader wish simply to use these open
facilities independently, just as he might do if the so-
called monopolist and his works were absent? No. He
wishes to be dependent—he wishes to get advantages which
he could not have were the so-called monopolist and his
works absent. Instead of complaining, as the true free-
trader does, that the monopolist is an obstacle put in his
way, this pseudo free-trader complains that he may not
utilise certain aids which have arisen from the labour of



THE RIGHT OF INCORPOREAL PROPERTY. 107

the man whom he calls a monopolist. The true frec-trader
wishes only to use natural facilities, and complains of an
artificial impediment. The pseudo free-trader, not content
with the natural facilities, complains that he may not use,
without buying it, an artificial aid. Certain opponents of
copyright expressed astonishment before the Commission
that authors should be so blinded by self-interest as not
to see that in defending their claims, as now recognized,
they were defending a monopoly. These authors might fitly
express their astonishment that professed exponents of
politico-economical principles should confound the case
of a man who wishes to trade just as he might do had
a certain other man mnever existed, with the case of a man
who wishes to trade in a way that would be impossible
had a certain other man never existed. The entire anti-
copyright argument rests on the confusion of two things
radically opposed, and with the establishment of the proper
distinction the argument disappears.” (Edinburgh Review,
Oct. 1878, pp. 829-30.)

Considered, then, as a deduction from the fundamental
principle of justice, copyright cannot, I think, be questioned
with any show of reason.

§ 305. First customs, and then laws, have recognized the
claims of mental producers. Originally, authors * were -
rewarded by the contributions of the audience or by the
patronage of those illustrious persons in whose houses they -
recited their works:”” disregard of the obligation to remune-
rate being regarded as mean, if not dishomest. In later
Roman times, this proprietory right had become so far
established as to have a mercantile value. Mr. Copinger
points out that several ancient authors sold their produc-
tions; viz. Terence his Eunuchus and Hecyra, and Statius his
Agave : the implication being that the copyists had acquired
practically, if not by law, exclusive use of the MSS. In
our own country, the equitable claim of the author has for
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these two centuries been enforced. An Act of Charles II.
forbad the printing of a work without the writer’s assent;
and under this act, copyrights were so far established as to
be bought and sold. In 1774 it was decided that common
law gives the author and his assigns sole right of publica-
tion in perpetuity ; but that the period had been abridged
by a previous statute to a term of years. The principle
was subsequently extended to other forms of mental pro-
ducts, as specified in the essay by Mr. Robertson—to
certain works of art by 8 Geo. IL., ¢. 13, 7 Geo. IIIL., c. 38,
and 38 Geo. III., c. 71 (models and casts) ; to dramatic
productions by 3 & 4 Will. IV, c. 15; to lectures by 5 & 6
Will. IV, c. 65; to musical productions by 5 & 6 Vict., c.
45; to lithographs by 15 & 16 Vict., c. 12, and to paintings
in 1862.

By those who have legislated, as well as by those who
have considered the question from an ethical point of view,
the proper duration of copyright has been a problem not
easily solved: should it be for the author and his
descendants without limit, or for his life and a term of years
after, or for his life only ? There is no obvious reason why
property of this kind should not be subject to the same laws
of possession and bequest as other property. If it be
said that the language, knowledge, and other products of
past culture used by the author or artist, belong to
society at large ; the reply is that these mental products of
civilization are open to all, and that an author or artist has
not by using them diminished the ability of others to use
them. Without abstracting anything from the common
stock, he has simply combined with certain components of
it something exclusively his own—his thoughts, his con-
clusions, his sentiments, his technical skill : things which
more truly belong to him than do any visible and tangible
things to their owners; since all of these contain raw
material which has been removed from the potential use of
others. So that in fact a production of mental labour may
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be regarded as property in a fuller sense than may a
product of bodily labour ; since that which constitutes its
value is exclusively created by the worker. And if so,
there seems no reason why the duration of possession in
this case should not be at least as great as the duration of
possession in other cases.

Leaving this question, howerer, it is enough to note here
that the right of property in this species of mental product,
above deduced from the formula of justice, has, in later
civilized times, come to be embodied in law; and that the
embodiment of it in law has become more extensive and
more specific as social development has become higher.

§ 306. What has been said above in relation to books
and works of art, applies, by simple change of terms, to
inventions. In imagining and bringing to bear any new,
or partially new, mechanical appliance, or in devising some
process different from, or better than, those before known,
the inventor is making no greater use of pre-existing ideas,
tools, materials, processes, than every other person may
make. He abridges no one’s liberty of action. Hence,
without overstepping the prescribed limits, he may claim
the exclusive benefit of his invention; and, if he discloses
the secret, may, without aggressing upon any one, dictate
the terms for utilization. While, contrariwise, another
person who does not accede to his terms, cannot utilize his
invention without breach of the law of equal freedom ; since
he appropriates a product of the inventor’s labour without
allowing the inventor to appropriate an equivalent product
of his labour or an equivalent possession of some other
kind.

That one who has spent years in thinking and experi-
aenting, often joining expenditure of money with his brain-
work and band-work, should not be admitted to havo
an equitable claim to the resulting advantage, is a fact
discreditable to the average conscience; and it is the more
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discreditable when taken in connexion with the fact that
various claims implying no labour or sacrificc are not only
allowed but insisted upon. A speculator who makes money
by a rise in the share-market, a sinecurist who has long
received a large salary for doing nothing, and even a
descendant of a king’s mistress who is in receipt of a pen-
sion that was granted in perpetuity, has his conventionally-
established rights tenderly considered ; while the mechanic
who, working early and late, perhaps to the destruction of
his lLcalth and the frittering away of all his means, has at
length perfected a machine of marvellous efficiency, is not
supposed to have acquired any “ vested interest” in this
outcome of the vital energies he has irrecoverably spent
upon it. Most of his fellow men are quite willing that he
should sacrifice time and money and labour, meanwhile
jeering at him as a visionary schemer; but when to their
astonishment he succeeds, and the beneficial results flowing
from his achievement become manifest, there arises thoe
exclamation—“ Oh! this is a monopoly and ought not to be
tolerated.” Even should those in power take measures to
protect him and others such, so that if he can pay in fees
the sum demanded he may take out a patent,* the measures
are taken not on the score of equity but on the score of
policy. A patent is not a thing which can be claimed as a
right,”” the lawyers say; but it is intended to ‘““‘act as a
stimulus to industry and talent.” So that though the
taking of the smallest material product—as a penny filched
from the till by a shop-boy—is a punishable offence, this
~ mental product, great as its worth and immense as the
labour it has cost, may, in the absence of certain legal
formalities, be turned by a capitalist to immense profit,
without punishment and without disgrace.

Even were an invention of no benefit to society unless
thrown open to unbought use, thero would still be no just
ground for disregarding the inventor’s claim; any more

* Not many years since the total cost was several hundred pounds.
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than for disregarding the claim of one who labours on his
farm for his own benefit and not for public benefit. But as
it is, society unavoidably gains immensely more than the
inventor gains. Before he can receive any advantage from
his new process or apparatus, he must confer advantages
on his fellow men—must either supply them with a better
article at the price usually charged, or the same article at a
lower price. If he fails to do this, his invention is a dead
letter ; if he does it, he makes over to the world at large
nearly all the new mine of wealth he has opened. By the
side of the profits which came to Watt from his patents,
place the profits which his improvements in the steam-
engine have since brought to his own nation and to all
nations, and it becomes manifest that the inventor’s share
is infinitesimal compared with the share mankind takes.
And yet there are not a few who would appropriate even
his infinitesimal share !

But insecurity of this kind of mental property, like
insecurity of material property, brings disastrous results.
As in a society so governed that one who accumulates
wealth cannot keep it, an unprosperous state results from
lack of capital ; so, among a people who ignore the inventor’s
claims, improvements are inevitably checked and industry
suffers. For, on the average, ingenious men will decline
to tax their brains without any prospect of returns for
their labours.

Here, however, we are chiefly concerned to observe that,
if not from motives of equity, then from motives of policy,
the inventor’s claim has slowly been established by law.
Though, in our own country, patents were originally
granted as matters of favour ; and though, for a long period,
they were confounded with monopolies rightly so called;
yet when, in 1623, monopolies rightly so called were made
illegal, there was recognized a distinction between them
and the exclusive rights granted to inventors. Besides the
belief that it was expedient to encourage inventors, there
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was perhaps a dim perception that while, in the case of a
monopoly rightly so called, other people are in no way
indebted to the monopolist for ability to carry on their
activities, but would have done as well or much better had he
never existed ; in the case of the so-called monopoly of an
inventor, other people who use his invention are indebted
to him, and had he never existed would have been unable
to do that which they now do with his help. Whether with
or without any vague consciousness of this, the inventor’s
tlaim, for several centuries legislatively enforced, has of
late come to be more carefully regarded; and, by great
reduction of fecs, the impediments in the way of obtaining
legal protection have been reduced. To which add that
there has been a like growing recognition in the laws of
other countries, and a much greater one in America; with
a resulting superiority in labour-saving appliances.

A restriction of the right thus set forth and justified,
must be named. It is a truth, made familiar by modern
experience, that discoveries and inventions, while in part
results of individual genius, are in part results of pre-
existing ideas and appliances. One of the implications,
also made familiar by modern experience, is that about the
period when one man makes a discovery or invents a
machine, some other man, possessed of similar knowledgo
and prompted by a like imagination, is on the way to the
same discovery or invention; and that within a moderate
period this discovery or invention is tolerably certain to be
made elsewhere—possibly by more than one. A long-
continued exclusive use of his invention would therefore be
inconsistent with other equitable claims likely to arise; and
hence there is need for a limitation of the period during which
he may rightly receive protection. Over how many years the
protection should extend, is a question which cannot be
answered here; and, indeed, cannot be answered at all in
any but an empirical manner. To estimate the proper
period account should be taken of the observed intervals of
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time commonly elapsing between similar or identical inven-
tions made by different men. There might fitly be some
recognition of the prolonged thought and persevering
efforts bestowed in bringing the invention to bear; and
there should also enter into the calculation an estimate,
based on evidence, of the probable interval during which
exclusive use of the invention should be insured to make
possible an adequate return for labour and risk. Obviously
the case is one in which the relations of the individual to
other individuals and to society, are so involved and so
vague, that nothing beyond an approximately equitable
decision can be reached.

§ 307. Yet another kind of that which we may class as
incorporeal property has to be here dealt with—a kind dis-
tinguishable from the kinds dealt with above, in the respect
that it does not finally issue in physical benefit, but issues
in mental benefit—in the agreeable emotion caused by
other men’s approval.

This form of incorporeal property is, indeed, an accom-
paniment of the forms arising from mental achievements.
The reputation obtained by a poem, a history, a scientific
treatise, a work of plastic art, or a musical composition, is
regarded by the producer as part of the reward for his
labour—often, indeed, the chief part. And at the same
time that he is held entitled to the resulting credit, the
endeavour made by another to obtain by plagiarism the
whole or part of this credit, is regarded as a disgrace.
Though there is no legal penalty for this kind of theft, yet
there is a social penalty. Similarly with a discovery or an
invention. Not the pecuniary profit only is recognized as
rightly belonging to the originator, but also the applause
appropriate to his ingenuity or insight; and reprobation
is vented on one who tries to intercept this applause by
pretending to be the inventor or the discoverer. Tacitly,
if not overtly, the acquired share in the good opinion of

8
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- fellow men is considered a thing to be enjoyed; while the
usurpation of it is condemned as dishonest. The reputation
gained is treated as incorporeal property.

~ But another and far more important kind of incorporeal
property is that which arises, not from intellectnal achieve-
ment, but from moral conduct. If the reputation brought
by mental actions which take the form of production, may
fitly be regarded as incorporeal property, still more may
the reputation brought by mental actions issuing in rectitude,
trathfulness, sobriety, and good behaviour at large, which
we call character ; and if deprivation of the one is flagitious
still more is deprivation of the other. Earned like other
property by care, self-denial, perseverance, and similarly
giving its owner facilities for gaining his ends and satisfying
divers desires, the esteem of others is a possession, having
analogies with possessions of a palpable nature. Indeed it
has, like palpable possessions, a money value; since to be
accounted honest is to be preferred as one with whom
dealings may be safely carried on, and to lose character is
to lose business. But apart from this effect, an estate in
the general good-will appears to many of more worth than
one in land. By some great action to have won golden
opinions, may be a richer source of gratification than to
have obtained bank-stock or railway-shares. Hence, men
who have invested their labour in noble deeds, and receive
by way of interest the best wishes and cordial greetings of
society, may be considered as having claims to these rewards
of virtue, resembling the claims of others to the rewards of
industry. Of course this is true not only of those who are
distingnished by unusual worth ; it is true of all. To the
degree in which each has legitimately gained a good repute,
we must hold him entitled to it as a possession—a posses-
sion which, without quoting the hackneyed saying of Iago,
may be held of more value than any other.

The chief way in which this product of good conduct
differs from other mental products, is that though, like
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them, it may be taken away, it cannot be appropriated
by the person who takes it away. This may, perhaps, he
considered a reason for classing the interdict against injur-
ing another’s character as an interdict of negative bene-
ficence rather than an interdict of justice: an illustration
of the truth that the division of ethics into separate sections
cannot, in all cases, be clearly maintained. Still, since a
good reputation is acquired by actions carried on within the
prescribed limits to actions, and is, indeed, partly a result
of respect for those limits; and since one who destroys
any or all of the good reputation so acquired, interferes
with another’s life in a way in which the other does not
interfere with his life; it may be argued that the right to
character is a corollary from the law of equal freedom. If
it be said that whoever is thus injured may (in some cases
at least) retaliate on the injurer, as we see in recrimination,
or, as among the vulgar, in the mutual calling of names ;
the reply is that, as shown in chapter VI, the law of equal
freedom, rightly interpreted, does not permit exchange of
injuries ; and as it does not countenance physical retaliation
neither does it countenance moral retaliation. So that
though another’s good character, when taken away, cannot
be appropriated by the traducer, the taking of it away is
still a breach of the law of equal freedom, in the same way

that destroying another’s clothes, or setting fire to his house, ,

is a breach.

This reasoning concerns only those cases in which the
good reputation enjoyed has been rightly obtained, and
does not touch those cases in which it has been obtained by
deception or survives through ‘others’ ignorance. Conse-
quently, it cannot be held that one who injures another’s
good reputation by stating facts at variance with it which
are not generally known, breaks the law: he simply takes
away that which ought not to have been possessed. What-
ever judgment may be passed on his act, it cannot be

8 *
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assimilated to acts in which the character taken away is
one tkat is legitimately owned. Indeed, in many cases, his
act is one which conduces to the welfare of others, and, in
some cases, is prompted by the desire to prevent trespasses
upon them. Hence, though it may be held punishable,
in common with acts which take away character rightly
possessed, there does not seem to be any ethical warrant
for the punishment.

There remains to be noticed the blameworthiness of those
who aid and abet the taking away of character by repeating
injurious statements without taking any trouble to ascertain
their truth. At present those who circulate a calumny
without inquiring into the evidence, or estimating the
probability, are supposed by most people to have committed
no offence; but, hereafter, it will perhaps be seen that
they cannot be exonerated. Indeed in law they are not
exonerated, but are liable to penalty.

As in the preceding cases, the ethical requirements have,
as just implied, grown into legal recognmition. The for-
bidding of false witness against a neighbour is of ancient

-date. Libel, even when directed against the dead, was

punishable under the Roman law. In lower stages of
civilization, however, protection of character by punishment
of slanderers, was established chiefly in the interests of the

" superior. The Buddhist code prescribed a severe punish-

ment for insulting speech against a man of the highest

. caste. During early times in Europe, men of position were

supposed to preserve their characters, as well as their pos-
sessions, by force of arms. Later there came legal protection
of the higher from libels uttered by the lower, against
whom the remedy by duel was not available. In the reign
of Edward I, this remedy was initiated ; and it was more
fully enacted, with this avowed purpose, by Richard II.
Instead of being a law for the advantage of a privileged
class, the law of libel eventually became a law for the
advantage of all classes; and has, in our own days, come
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to be constantly invoked with effect : indeed with too much
effect, considering that that which may be regarded as fair
criticism is sometimes held to be libellous.

Here then, as before, a conclusion which may be deduced
from the fundamental principle of equity, has, with the
advance of society, acquired a legal embodiment.



CHAPTER XIV.

THE RIGHTS OF GIFT AND BEQUEST.

§ 308. Complete ownership of anything implies power
to make over the ownership to another; since a partial or
entire interdict implies partial or entire ownership by the
authority issning the interdict, and therefore limits or over-
rides the ownership. Hence, if the right of property is
admitted, the right of gift is admitted.

The last has, indeed, as deep a root as the first. If we
refer back to those conditions to sustentation of the indi-
~vidual and of the species, from which the fundamental
. principles of ethics are deducible, we see that while indi-
vidual preservation depends on the habitual maintenance
of the natural relation between efforts and the products of
efforts, the preservation of the species depends on the
« transfer of parts of such products, in either prepared or
crude forms, from parents to offspring. The ability to give
' away that which has been acquired, consequently undcrlies
the life of every species, including the human species.

Of course there cannot be assigned the same warrant for
the right of gift to others than offspring. Of this, while we
say, in the first place, that it is a corollary from the right
of property, we may say, in the second place, that it is also
a corollary from the primary principle of justice. The joint
transaction of giving and receiving, directly concerns only
the donor and the recipient; and leaves all other persous
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unaffected in so far as their liberties to act are concerned.
Thoagh the handing over something possessed, by A to B,
may affect C, D, E, &c., by negativing certain activities
which they proposed to pursue; such activities, contingent
on events that might or might not happen, cannot be
included among those activities which may not be hindered
withont aggressing upon them. Their spheres of action
remain intact.

If the right of gift to others than offspring had to be
decided upon from an expediency point of view, strong
reasons might be assigned for concluding that unrestrained
giving should not be allowed. One who duly weighs the
evidence furnished by the Charity Organization Society, as
well as by individuals who have investigated the results of
careless squandering of pence, will be inclined to think
that more misery is caused by charity (wrongly so-called)
than by all the crimes which are committed; and will
perhaps infer that benefit would result if almsgiving were
forbidden. Bat in this case, universal belief in the right
is so strong that no one dreams of denying it for reasons
of apparent expediency.

Legislation clearly acknowledges this corollary from the
law of equal freedom. Without going back in search of a
law asserting the right of gift, which probably does not
exist, it suffices to name the implied recognition among
ourselves by an act of Elizabeth, which, while it asserts
that a deed of gift is good against the grantor, makes it
invalid if put in bar of the claims of creditors : implying, in
fact, that while & man may give that which is his own, he
may not give that which, in equity, belongs to others.

§ 309. The right of gift implies the right of bequest;
for a bequest is a postponed gift. If a man may legiti-
mately transfer what he possesses to another, he may
legitimately fix the time at which it shall be transferred. .
When he does this by a will, he partially makes the
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transfer, but provides that the transfer shall tako effect
only when his own power of possession ceases. And his
right to make a gift subject to this condition, is included
in his right of ownership; since, otherwise, his ownership
is incomplete. :

One of the implications is that a testator cannot equitably
be restrained in the distribution he makes of his property,
in so far as the choice of recipients is concerned, or the
amounts assigned to such recipients. If other men in their
corporate capacity direct that he shall give to A or shall
not give to B, or shall give to A, B, and others in such and
such proportions, then other men make themselves part-
owners of his property: it shall be turned to purposes
which they will and not to purposes which he wills. And
to the extent that his power of bequest is thus interfered
with, property is taken out of his possession while he
still lives.

One of the illustrations of the general truth that the
civilized man has greater freedom of action than the
partially -civilized man and the uncivilized man, is the
fact that the right of bequest, scarcely recognized at
first, has gradually established itself. Before law exists,
custom, no less peremptory than law, habitnally prescribes
the modes in which property descends. Among sundry
Polynesians there is primogeniture, and in Sumatra equal
division among wmale children. Hottentots and Damaras
enforce primogeniture in the male line. On the Gold
Coast, and in some parts of Congo, relatives in the
female line inherit. Among the Eghas and neighbouring
peoples, inheritance by the eldest son includes even his
father’s wives, except his mother. In Timbuctoo, the
prescribed share of a son is double that of a daughter;
while somectimes among the Ashantis, and habitually
among the Fulahs, slaves and adopted children succeed :
some freedom of bequest being thus possessed by these
higher of the African races. In Asia, the custom of
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Arabs, Todas, Ghonds, and Bodo and Dhiméls, requires
equal division among the male sons. Sister’s sons inherit
the property of a Kasia ; and only accounts of Karens and
Mishmis mention a father’s ability to dispose of his goods
as he pleases. Similarly was it with the European races
in early times. Tacitus writes of the primitive Germans
that ‘“there are mno wills;’’ Belloguet concludes that
“Celtic, like German, customs did not admit a right of
testament ; >’ and Kcenigswarter says the like of the Saxons
and Frisians. The original ownership by the village-
community passed into family-ownership; so that estates
could not be alienated from children and other relatives.
In the Merovingian period personalty could be bequeathed,
but land only if heirs were lacking. Feudalism, inheriting
these usages, and requiring that each fief should furnish
its contingent of men-at-arms properly led, regulated the
mode of descent of land for this purpose; and, in so far,
negatived the power of bequest. But the growth of in-
dustrialism, with its freer forms of social relations, has
brought increased freedom in the disposition of property ;
and it has brought this in the greatest degree where
industrialism has most subordinated militancy, namely,
among ourselves and the Americans. In France, the
State decides for the testator how part of his property
shall be distributed among relatives; and there exists a
like limitation of his power in other European States.
But here, freedom of bequest, in respect of personalty,
is uninterfered with in so far as distribution goes; and
though, in respect of such realty as is entailed, the power
of the proprietor is suspended, and becomes operative only
under certain conditions, yet there is a manifest tendency
towards removal of this last restriction.

§ 310. But while, along with the right of gift, the right
of bequest is implied by the right of property,—while a
man’s ownership may justly be held to include the right
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of leaving defined portions of what he owns to specified
recipients ; it does not follow that he is ethically warranted
in directing what shall be done by the recipients with the
property he leaves to them.

Presented in its naked form, the proposition that a man
can own a thing when he is dead, is absurd; and yet, in a
disguised form, ownership after death has been largely in
past times, and is to a considerable extent at present,
recognized and enforced by the carrying out of a testator’s

. orders respecting the uses to be made of his bequests.

For any prescribing of sach uses, implying continuance of
some power over the property, implies continuance of some
possession ; and wholly or partially takes away the posses-
sion from those to whom the property is bequeathed. Few
will deny that the Earth’s surface, and the things on it,
should be owned in full by the generation at any time
cxisting. Hence the right of property may not equitably
be so interpreted as to allow any generation to tell sub-
sequent generations for what purposes, or under what
restrictions, they are to use the Earth’s surface or the
things on it.

This conclusion is no less forced on us if we refer back to
the derivation of the right of property from the laws of life.
For if, as we have seen, a pre-requisite to maintenance of
the species is that each individual shall receive the benefits
and suffer the evils of his own conduct—if the pre-requisite
to continued sustentation is that when effort has been
cxpended the product of that effort shall not be intercepted
or tuken away—if the right of property has this biological
requircment for its ultimate justification; then, the
implication is that, being a condition to the maintenance of
life, it ceases with the cessation of life.

Strictly interpreted, therefore, the right of gift, when it
takes the form of bequest, extends only to the distribution of
the bequeathed property, and does not include specification
of the uses to which it shall be put.
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§ 311. Here, however, we come upon certain qualifica-
tions arising from the fact that among human beings there
are other relations than those between adult citizens—the
relations of parents to offspring. We have seen that the
ethics of the State and the ethics of the Family are opposed
in nature; and hence when, as happens at the death of a
parent, the ethics of both enter into the question, a
compromise has to be effected.

It may, indeed, be held that were human life normal,
instead of having the abnormalities due to its transitional
state, difficulties would rarely arise; since the deaths of
parents would not occur until children were adults, and
property bequeathed to them might pass at once into their
possession without restrictions. But as, under existing
conditions, the deaths of parents often occur at times when
children are unable to take care of themselves and their
property, it results that, to fulfil parental obligations as far
as possible, parents must so specify the uses of bequeathed
property as to further their children’s welfare during
immaturity. Inasmuch as the products acquired by efforts
are possessed, not for self-sustentation only, but for sus-
tentation of offspring, it follows that when self-sustentation
is prematurely ended, the acquired products may rightly
be bequeathed for the sustentation of offspring; and the
use of them for this purpose, being no longer possible to the
parent, may be given in trust to some other person: such
continued possession by the parent as is thus implied,
lapsing when the offspring become adult.

This bequest of property in trust for the benefit of
children, necessitates a fixing of the age at which they may
be judged capable of taking care of themselves and their
possessions ; and in fixing this age ethical considerations
give us no help. All we may infer from them is that such
continued ownership of property by a dead parent as is
implied by prescribing the uses to be made of it for the
benefit of children, may rightly last up to that age at
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which ordinary experiences lead men to think that the
immaturity of children has ended—an age necessarily
indefinite ; since it varies with each type of mankind, is
differently estimated by peoples of the same type, and is
unlike in different individuals.

§ 312. A more perplexing question here arises. Derived
though the ultimate law, alike of sub-human justice and
human justice, is from the necessary conditions to self-
preservation and the preservation of the species; and
derived from this as are both the right of possession during
life and that right of qualified possession after death
implied by bequests in trust for immature children; a kin-
dred derivation of any further right to prescribe the uses
of bequeathed property appears impracticable. Nothing
beyond a quite empirical compromise seems possible. On
the one hand, ownership of property after death is un-
warranted by the ultimate principle of justice save in the
case just named. On the other hand, when property has
been acquired, perhaps by unusual industry, perhaps by
great skill in business (implying benefit to others as well
as to self) or perhaps by an invention permanently valuable
to mankind, it is hard that the owner should be wholly
deprived of power to direct the uses to be made of it after
his death: especially where he has no children and must
leave it unbequeathed or bequeath it to strangers.

Evidently a distinction is to be made. One who holds
land subject to that supreme ownership of the community
which both ethics and law assert, cannot rightly have such
power of willing the application of it as involves permanent
alienation from the community. In respect of what is
classed as personalty, however, the case is different. Pro-
perty which is the product of efforts, and which has resulted
either from the oxpenditure of such efforts upon raw
materials for which equivalents (representing so much
labour) have been given or from the savings out of wages
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or salaries, and is thus possessed in virtue of that relation
between actions and their consequences on the maintenance
of which justice insists, stands in another category. Such
property being a portion of that which society has paid the
individual for work done, but which he has not consumed,
he may reasonably contend that in giving it back to society,
either as represented by certain of its members or by some
incorporated body, he should be allowed to specify the
conditions under which the bequest is to be accopted. In
this case, it cannot be said that anything is alienated which
belongs to others. Contrariwise, others receive that to
which they have no claim ; and are benefited, even when they
use it for prescribed purposes: refusal of it being the alter-
native if the purposes are not regarded as beneficial. Still,
as bequeathed personal property is habitually invested,
power to prescribe its uses without any limit of time, may
result in its being permanently turned to ends which, good
though they were when it was bequeathed, have been ren-
dered otherwise by social changes. Hence an empirical
compromise appears needful. We seem called upon to say
that a testator should have some power of directing the
application of property not bequeathed to. children, but that
his power should be limited; and that the limits must be
settled by experience of results.

§ 313. Since social self-preservation takes precedence of
individual self-preservation, it follows that there exists a
warrant for such qualification of- the right of bequest as
arises from the need for meeting the cost of protecting the
society against other societies, and protecting individuals
against other individuals. Granting that under existing
conditions it is relatively right that the community, through
its governmental agency, should appropriate the property
of each citizen to the extent requisite for maintaining
national defence and social order ; it becomes a question of
policy in what way the needful appropriations shall be
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made; and if it appears convenient that part of the required
revenues should be raised by per-centages on bequeathed
property, no ethical objection can be urged.

. Subject to this qualification, wo see that the foregoing
deductions from the law of equal freedom are justified by
their correspondence with legislative provisions; and that
there has been a progressive increase in the correspondence
between the ethical and the legal dicta. The right of gift,
not everywhere admitted in old times, has been in later
times tacitly recognized by Acts which limit it to property
that is equitably a man’s own. The right of bequest,
scarcely existing in early social stages, has been established
more and more in proportion as the freedom of the indi-
vidual has become greater; and has reached the fullest
legislative assertion under our own free institutions and the
American ones derived from them. Directions for the uses
of property left to immature children, which wo have seen
to be ethically warranted, have become authorized by law.
And such restrictions on the power of ordering what shall
be done with property otherwise bequeathed, as are em-
bodied in laws of mortmain and the like, harmonize with
ethical inferences.

/1




CHAPTER XV.
THE RIGHTS OF FREE EXCHANGE AND FREE CONTRACT.

§ 314. What was said at the outset of the last chapter
concerning the right of gift, may be said here, with change
of terms, concerning the right of exchange; for exchange
may not unfitly be regarded as a mutual cancelling of gifts.
Probably most readers will think this a fanciful interpreta-
tion of it; but, contrariwise, it is an interpretation forced
on us by inspection of the facts. For whereas barter is
not universally understood among the lowest tribes, the
making of presents is universally understood; and wherc
the making of presents becomes habitual, there grows up
the conception that equivalent presents should be made in
return. Numerous books of travel exemplify this con-
ception. Evidently, then, from the exchange of equivalent
presents, there may readily grow up a constant practice of
exchange from which the idea of presents has dropped out.

But without making the right of exchange a corollary!
from the right of gift, it is clear that the one like the other
is included in the right of property ; since ownership of a
thing is incomplete if it may not be transferred in place of
another thing received.

Further, the right of exchange may be asserted as a
direct deduction from the law of equal freedom. For of
the two who voluntarily make an exchange, neither assumes
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greater liberty of action than the other, and fellow men are
uninterfered with—remain possessed of justas much liberty
of action as before. Though completion of the exchange
may shut out sundry of them from advantageous trans-
actions, yet as their abilities to enter into such transactions
depended wholly on the assent of another man, they
cannot be included in their normal spheres of action.
These continue what they would have been had the two
persons who have bargained never existed.

Obvious as is the right of exchange, recognition of it in
law has arisen but slowly ; and, in most parts of the world,
is still far from complete. Among the Polynesian races,
exchange is variously interfered with by the chiefs: here,
foreign trade being monopolized by them; there, prices
fixed by them ; and in other places the length of a day’s
work. Similarly in Africa. The right of pre-emption in
trade is possessed by chiefs among Bechuanas and Inland
Negroes ; and there is no business without royal assent.
IIn Ashanti only the king and great men can trade ; and in
.Shoa certain choice goods can be bought only by the king.
‘The Congo people, Dahomans, and Fulahs, have com-
mercial chiefs who regulate buying and selling. Kindred
limitations existed among the Hebrews and Phcenicians, as

_also among the Ancient Mexicans and Central Americans.
At the present time the men of some South American tribes,
as the Patagonians and Mundrucus, have to obtain authority
from chiefs before they can trade. Like facts, presented by
the European nations, down from the time when Diocletian
fixed prices and wages, need not be detailed. Allit concerns
us to note is that interferences with exchangehave diminished
as civilization has advanced. They have decreased, and in
some cases have disappeared from the transactions between
members of the same society; and have partially disappeared
later from the transactions between members of different
societies. Moreover with this, as with other rights, the
interferences have become smallest where the development
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of the industrial type with its concomitant free institutions,
has become greatest, namely, among ourselves.

It is worthy of note, however, that the changes which
established almost entire freedom of trade in England, were
chiefly urged on grounds of policy and not ou grounds of
equity. Throughout the Anti-Corn-Law agitation little was
said about the ‘right” of free exchange; and at the
present time such reprobation as we hear of protectionists,
at home and abroad, is vented exclusively against the folly
of their policy and not against its inequity. Nor need we
feel any surprise at this if we remember that even still the
majority of men do not admit that there should be freedom
of exchange in respect of work and wages. Blinded by
what appear to be their interests, artizans and others
tacitly deuy the rights of employer and employed to decide

how much money shall be given for so much labour. In !

this instance the law is in advance of the average opinion: )

it insists that each citizen shall be at liberty to make what-
ever bargains he pleases for his services; while the great
mass of citizens insist that each shall not be at liberty
to do this.

§ 315. Of course with the right of free exchange goes
the right of free contract: a postponement, now under-
stood now specified, in the completion of an exchange,
serving to turn the one into the other.

It is needless to do more than name contracts for services
on certain terms; contracts for the uses of houses and lands;
contracts for the completion of specified works; contracts
for the loan of capital. These are samples of contracts
which men voluntarily enter into without aggressing on
any others—contracts, therefore, which they have a right
to make.

In earlier times interferences with the right of exchange
were of course accompanied by interferences with the right
of contract. The multitudinous regulations of wages and

9

——
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prices, which century after century encumbered the statute
books of civilized peoples, were examples. Decreasing
with the decrease of coercive rule, these have, in our days,
mostly disappeared. One such gradual change may be
instanced as typifying all others—that which usury laws
furnish. Insundry cases where but small progress towards
free institutions had been made, the taking of interest for
money lent was forbidden altogether; as among the
Hebrews, as among ourselves in the remote past, and as
among the French at the time of the greatest monarchical
power. Then, as a qualification, we have the fixing of
maximum rates; as in early ages by Cicero for his Roman
province ; as in England by Henry VIII at 10 per cent.,
by James 1 at 8 per cent., by Charles II at 6 per cent., by
Anne at 5 per cent.; and as in France by Louis XV at
4 per cent. Finally we have removal of all restrictions,
and the leaving of lenders and borrowers to make their
own bargains.

While we observe that law has in this case gradually
come into correspondence with equity, we may also fitly
observe one exceptional case in which the two agree in
forbidding a contract. I refer to the moral interdict and
the legal interdict against a man’s sale of himself into
slavery. If we go back to the biological origin of justice,
as being the maintenance of that relation between efforts
and the products of efforts which is needful for the con-
tinuance of life, we see that this relation is suspended by
bondage; and that, therefore, the man who agrees to
enslave himself on condition of receiving some immediate
benefit, traverses that ultimate principle from which social
morality grows. Or if we contemplate the case from an
immediately ethical point of view, it becomes manifest that
since a contract, as framed in conformity with the law of
equal freedom, implies that the contracting parties shall
severally give what are approximately equivalents, there
can be no coniract, properly so called, in which the terms
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are incommensurable ; as they are when, for some present
enhancement of his life, a man bargains away the rest of
his life. So that when, instead of recognizing the sale of
self as valid, law eventually interdicted it, the exception
it thus made to the right of contract was an exception
which equity also makes. Here, too, law harmonized itself
with ethics.

§ 316. These rights of exchange and contract have, of
course, in common with other rights, to be asserted subject
to the restrictions which social self-preservation in presence

of external enemies necessitate. Where there is good |
evidence that freedom of exchange would endanger natioual |

defence, it may rightly be hindered.

This is a limitation of the right which, in stages cha- ".
racterized by permanent militancy, is obviously needful. |

Societies in chronic antagonism with other societies

must be self-sufficing in their industrial arrangements. |

During the early feudal period in France, ““ on rural estates
the most diverse trades were often exercised simultaneously;”
and ““the castles made almost all the articles used in them.”
The difficulties of communication, the risk of loss of goods
in transit, and the daugers arising from perpetual feuds,
made it requisite that the essential commodities should be
produced at home. That which held of these small social
groups has held of larger social groups; and international
freedom of exchange has therefore been greatly restricted.
The outery against being ‘“dependent on foreigners,”
which was common during the Anti-Corun-law agitation,
was not without some justification; since it is only during
well-assured peace that a nation may, without risk, buy
a large part of its food abroad, instead of growing it.
Beyond this qualification of the rights of exchange and
contract, there remains no other having an ethical warrant.
Interference with the liberty to buy and sell for other
reasons than that just recognized as valid, is a trespass, by
9 *
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whatever agency effected. Those who have been allowed
to call themselves “protectionists ” should be called aggres-
sionists ; since forbidding A to buy of B, and forcing him
to buy of C (usually on worse terms), is clearly a trespass
on that right of free exchange which we have seen to be
a corollary from the law of equal freedom.

The chief fact to be here noted, however, is that among
ourselves, if not among other peoples, the ethical deduction,
after being justified inductively, has gained a recognition in
law; if not on moral grounds, yet on grounds of policy.



CHAPTER XVI.

THE RIGHT TO FREE INDUSTRY

§ 317. Though, under one of its aspects, industrial
freedom is implied by the rights to free motion and loco-
motion ; and though, under another of its aspects, it is
implied by the rights to free exchange and free contract ;
yet it has a further aspect, not clearly included in these,
which must be specifically stated. Though demonstration
of it is scarcely called for, yet it is needful to indicate it for
the purpose of showing how little it was once recognized
and how fully it is recognized now.

By the right to free industry is here meant the right of
each man to carry on his occupation, whatever it may be,
after whatever manner he prefers or thinks best, so long as
he does not trespass against his neighbours: taking the
benefits or the evils of his way, as the case may be. Self-
evident as this right now seems, it seemed by no means
self-evident to people in past times. Naturally, indeed, it
could not well be self-evident while more obvious rights
were unrecognized.

Just noting that, in the far past, industry was under
regulations having a religious authority, as among the
Hebrews, who, in Deuteronomy XXII, 8 &c., were directed
concerning methods of building and agriculture, it will
suffice to observe how great and persistent were the
restraints on industrial liberty among European peoples
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during the supremacy of that militant organization which
in all ways subordinates individual wills. In Old-English
days, the lord of the manor in Court-leet inspected indus-
trial products; and, after the establishment of kingship,
there came directions for cropping of lands, times of shear-
ing, mode of ploughing. After the Conquest regulatious
for dyeing were enacted. From Edward III onwards
to the time of James I, official searchers had to see that
various wares were properly made. Certain traders were

! told how many assistants they should have; the growing of

particular plants was made compulsory; tanners had to
keep their hides in the pits for specified periods; and
there were officers for the assize of bread and ale. With
the development of institutions characterizing the industrial
type, these restrictions on industrial freedom diminished ;
and, at the time George III began to reign, five-sixths of
them had disappeared. Increasing though they did during
the war-period brought on by the French revolution, they
again diminished subsequently; until there had been
abolished nearly all State-interferences with modes of pro-
duction. Significantly enough, however, the recent revival
of militancy here, consequent on the immense re-develop-
ment of it on the Coutinent (set going, for the second time,
by that greatest of all modern curses the Bonaparte family)
has been accompanied by a reaction towards industrial
regulations ; so that during the last 30 years there have
been numerous acts saying how businesses shall be carried
on: ranging from the interdict on taking meals in match
factories except in certain parts, to directions for the build-
ing and cleaning of artizans’ dwellings—from orders for the
painting of bakehouses to acts punishing farmers if they
employ uneducated children.

Meanwhile it is to be observed that in France, where the
militant activities entailed by surroundings have developed
more highly the militant type of structure, industrial
regulations have been more elaborate and more rigorous:
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having been carried, during the latter days of the monarchy,
to a scarcely credible extent. ‘ Swarms of public function-
aries”” enforced rules continually complicated by new ones
to remedy the insufficiency of the old: directing, for
example, ‘‘the lengths pieces of cloth are to be woven,
the pattern to be chosen, the method to be followed, and
the defects to be avoided.” Even after the Revolution,
when greater industrial freedom was temporarily achieved,
interferences again multiplied ; so that in 1806, according
to Levasseur, public administrations fixed the length of the
day’s labour, the hours of meals, and the beginning and end
of the day at the various seasons. Indeed, it is instructive
to observe how, in France, where the idea of equality has
always subordinated the idea of liberty ; and where, under
the guise of a free form of government, citizens have all
along submitted without protest to a bureaucracy which
has been as despotic under the republican form of govern-
ment as under the monarchical ; and where reversions to the
completely militant type of structure have more than once
occurred, and have more than once almost occurred; the
industrial freedom of the individual, in common with other
freedoms, has never been established so fully as here;
where la gloire has not been so predominant an aim and
militant organization has never been so pronounced.

But details apart, a general survey of the facts proves
that during the advance from those early stages in which
small respect was paid to life, liberty, and property, to those
later stages in which these are held sacred, there has been
an advance from a régime under which modes of pro-
duction were authoritatively prescribed, to a régime under
which they are left to the will of the producer; and in
places where legislation most recognizes individual freedom
in other respects, it must recognizes individual freedom
iu this respect.



CHAPTER XVII.

THE RIGHTS OF FREE BELIEF AND WORSHIP.

§ 318. If we interpret the meanings of words literally,
to assert freedom of belief as a right is absurd ; since by no
external power can this be taken away. Indeed an asser-
tion of it involves a double absurdity; for while belief
cannot really be destroyed or changed by coercion from
without, it cannot really be destroyed or changed by
coercion from within. It is determined by causes which lie
beyond external control, and in large measure beyond
internal control. What is meant is, of course, the right
i freely to profess belief.

That this is a corollary from the law of equal freedom
scarcely needs saying. The profession of a belief by any
one, does not of itself interfere with the professions of
other beliefs by others; and others, if they impose on any
one their professions of belief, manifestly assume more
liberty of action than he assumes.

In respect of those miscellaneous beliefs which do not
concern in any obvious way the maintenance of established
institutious, freedom of belief is not called in question.
Ignoring exceptions presented by some uncivilized societies,
we may say that it is only those beliefs the profession of
which seems at variance with the existing social order,
which are interdicted. To be known as one who holds that

. the political system, or the social organization, is not what it
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ought to be, entails penalties in times and places where the |
militant type of organization is unqualified. But, naturally, )
where fundamental rights are habitually disregarded, no
regard for a right less conspicuously important is to be
expected. The fact that the right of political dissent is
denied where rights in general are denied, affords no reason
for doubting that it is a direct deduction from the law of
equal freedom.

Theright to profess beliefs of the religious class, has for its
concomitant the right to manifest such beliefs in acts of wor-
ship. For thkese, too, may be performed without diminishing
the like rights of fellow men, and without otherwise
trespassing against them in the carrying on of their lives.
So long as they do not inflict nuisances on neighbouring
people, as does the untimely and persistent jangling of
bells in some Catholic countries, or as does the uproar of
Salvation Army processions in our own (permitted with
contemptible weakness by our authorities) they cannot be
equitably interfered with. Those who profess other
religionus beliefs, in common with those who profess no
religious beliefs, remain as free as before to worship in
their own ways or not to worship at all.

The enunciation of these rights, needful for the
symmetry of the argument, is in our day and country
almost superfluous. Buat England is not the world ; and
even in England there still survive certain practical denials
of these rights.

§ 319. The savage, far from possessing that freedom
which sentimental speculators about society used to
imagine, has his beliefs dictated by custom, in common
with those usages which peremptorily regulate his life.
When we read that in Guinea, a man who does not fulfil
the prophecy of the fetish by getting well, is strangled
because he hus made the fetish lie, we may readily under-
stand that the expression of scepticism is practically
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unknown. The Fijians, who, being worshippers of cannibal
gods, expressed horror at the Samoans because they had
no worship like their own, and whose feeling towards Jack-
son for disregarding one of their religious interdicts was
shown by angrily calling him “the white infidel,” are not
likely to have tolerated any religious scepticism among
their own common people, any more than they are likely to
have tolerated any political scepticism respecting the divine
authority of their chiefs : a conclusion we are compelled to
draw on reading, in Williams, that a Fijian who had been
in America endangered his life by saying that America was
larger than Fiji.

Turning to ancient civilizations, we meet with various

, denials of the right of free belief. There is Plato’s pre-

scription of punishments for those who dissented from the
Greek religion; there is the death of Socrates for attacking

' the current views concerning the gods; and there is the

prosecution of Anaxagoras for implying that the Sun was
not the chariot of Apollo. Passing to the time when the
profession of the Christian belief was penal, and then to the
subsequent time when the profession of any other belief
was penal, the only thing we have to note in connexion
with the doings of inquisitors and the martyrdoms, now of
Protestants by Catholics and then of Catholics hy Protes-

, tants, is that the thing insisted on was external conformity.
" It sufficed if there was nominal acceptance of the prescribed

belief, without any evidence of real acceptance. Leaving the
period of these earlier religious persecutions, during which
there was a tacit denial of the right of free belief, it
suffices to note that since the Toleration Act of 1688, which,
while insisting on acknowledgment of certain fundamental
dogmas, remitted the penalties on dissent from .others,
there have been successive relaxations. The disqualifications
of dissenters for public posts were removed; by and by
those of Catholics and eventually those of Jews; and still
more recently the substitution of affirmation for oath has
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made it no longer legally imperative to assert or imply
belief in a God, before being permitted to fulfil certain civil
functions. Practically, every one is now free to entertain
any creed or no creed, without incurring legal penalty, and
with little or no social penalty.

By a kindred series of changes there has been gradually
established freedom of political belief. Punishment or
ill-usage for rejecting such a political dogma as the divine
right of kings, or for calling in question the right of some
particular man to reign, have ceased. The upholders of
despotism and the avowed anarchists are equally at liberty
to think as they please.

§ 320. Is freedom of belief, or rather the right freely to
profess belief, subject to no qualification? Or from the
postulate that the needs for social self-preservation must
override the claims of individuals, are we to infer that under
certain conditions the right may properly be limited ?

The only cases in which limitation can be urged with
manifest force, are those in which the beliefs openly enter-
tained are such as tend directly to diminish the power
of the society to defend itself against hostile societies. !
Effectoal use of the combined forces of the community,
presupposes subordination to the government and to the
agencies appointed for carrying on war; and it may ration-
ally be held that the open avowal of convictions which, if
general, would paralyse the executive agency, ought not to
be allowed. And here, indeed, we see once more how that
militant régime which in various other ways suppresses or
suspends the rights of individuals, interferes even with the
right of free belief.

Only, indeed, as we pass gradually from that system of
status which chronic hostilities produce, to that system of
contract which replaces it as fast as industrial life becomes
predominant, does the assertion of rights in general become
more and more practicable and appropriate; and only in
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the course of this change does the change from the alleged
duty of accepting beliefs prescribed by authority, to the
asserted right of individually choosing beliefs, naturally
go on.

Subject to this interpretation, we see that the right of
free belief has had a history parallel to the histories of
other rights. This corollary from the law of equal freedom,
at first ignored and then gradually more and more recog-
nized, has finally come to be fully established in law.



CHAPTER XVIII

THE RIGHTS OF FREE SPEECH AND PUBLICATION.

§ 321. The subject matter of this chapter is scarcely
separable from that of the last. As belief, considered in
itself, does not admit of being controlled by external power
—as it is only the profession of belief which can be taken
cognizance of by authority and permitted or prevented, it
follows that the assertion of the right to freedom of belief
implies the right to freedom of speech. Further, it implies
the right to use speech for the propagation of belief; seeing
that each of the propositions constituting an argument or
argunments, used to support or enforce a belief, being
itself a belief, the right to express it is included with the
right to express the belief to be justified.

Of course the one right like the other is an immediate
corollary from the law of equal freedom. By using speech,
either for the expression of a belief or for the maintenance
of a belief, no one prevents any other person from doing
the like: unless, indeed, by vociferation or persistence he
prevents another from being heard, in which case he is
habitually recognized as unfair, that is, as breaking the law
of equal freedom.

Evidently with change of terms, the same things may be
gaid concerning the right of publication—*the liberty of
unlicensed printing.” In respect of their ethical relations,
there exists no essential difference between the act of
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speaking and the act of symbolizing speech by writing, or
the act of multiplying copies of that which has been written.
One qualification, implied by preceding chapters, has to
) be named. Freedom of speech, spoken, written, or printed,
does not include freedom to use speech for the utterance of
calumny or the propagation of it; mor does it inclade
freedom to use speech for prompting the commission of
iinjuries to others. Both these employments of it are
, obviously excluded by those limits to individual liberty
which have been set forth.

§ 322. Though in our time and country defence of these
rights seems needless, it may be well to deal with such
arguments against them as were urged among ourselves
in comparatively recent times and are still urged in
other countries.

It is said that & government ought to guarantee its
subjects “security and a sense of security;’” whence it is
inferred that magistrates ought to keep ears open to the
declamations of popular orators, and stop such as are
calculated to create alarm. This inference, however, is
met by the difficulty that since every considerable change,
political or religious, is, when first urged, dreaded by the
majority, and thus diminishes their sense of security, the
advocacy of it should be prevented. There were multitudes
of people who suffered chronic alarm during the Reform
Bill agitation; and had the prevention of that alarm been
imperative, the implication is that the agitation ought to
have been suppressed. So, too, great numbers who were
moved by the terrible forecasts of The Standard and the
melancholy wailings of The Herald, would fain have put
down the free-trade propaganda; and had it been requisite
to maintain their sense of security, they should have had
their way. And similarly with removal of Catholic dis-
abilities. Prophecies were rife of the return of papal
persecutions with all their horrurs. Hence the speuking
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and writing which brought about the change ought to have
been forbidden, had the maintenance of a sense of security
been held imperative.

Evidently such proposals to limit the right of free speech,
political or religious, can be defended only by making the
tacit assamption that whatever political or religious beliefs
are at the time established, are wholly true ; and since this .
tacit assumption has throughout the past proved to be .
habitually erroneous, regard for experience may reasonably
prevent us from assuming that the current beliefs are
wholly true. We must recognize free-speech as still being ;
the agency by which error is to be dissipated, and cannot
withoat papal assumption interdict it.

Beyond the need, in past times unquestioned, for
restraints on the public utterance of political and religious
beliefs at variance with those established, there is the need,
still by most people thought unquestionable, for restraining
utterances which pass the limits of what is thought decency,
or are calculated to encourage sexual immorality. The
question is a difticult one—appears, indeed, to admit of no
satisfactory solution. On the one hand, it seems beyond
doubt that unlimited license of speech oun these matters,
may have the effect of undermining ideas, sentiments, and
institutions which are socially beneficial ; for, whatever are
the defects in the existing domestic régime, we have strong
reasons for believing that it is in most respects good. If
this be so, it may be argued that publication of doctrines,
which tend to discredit this régime, is undoubtedly in-
jurious and should be prevented. Yet, on the other hand,
we must remember that in like manner it was, in the past,
thought absolutely certain that the propagators of heretical
opinions ought to be punished, lest they should mislead and
etornally damn those who heard them; and this fact
suggests that there may be danger in assuming too con-
fidently that our opinions concerning the relations of the
sexes are just what they should be. In all times and
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places people have been positive that their ideas and
feelings on these matters, as well as on religious matters,
have been right; and yet, assuming that we are right, they
must have been wrong. Though here in England we think
it clear that the child-marriages in India are vicious, yet
most Hindus do not think so; and though among ourselves
the majority do not see anything wrong in mercantile
marriages, yet there are many who do. In parts of Africa
not only is polygamy regarded as proper but monogamy is
condemned, even by women; while in Thibet polyandry is
not only held right by the inhabitants but is thought by
travellers to be the best arrangement practicable in their
poverty-stricken country. In presence of the multitudinous
differences of opinion found even among civilized peoples,
it seems scarcely reasonable to take for granted that we
alone are above criticism in our conceptions and practices;
and unless we do this, restraints on free-speech concerning
the relations of the sexes may possibly be hindrances to
something better and higher.

Doubtless there must be evils attendant on free speech
in this sphere as in the political and religious spheres; but
the conclusion above implied is that the evils must be tole-
rated in consideration of the possible benefits. Further, it
should be borne in mind that such evils will always be kept
in check by public opinion. The dread of saying or writing
that which will bring social ostracism, proves in many cases
far more effectual than does legal restriction.

§ 323. Though it is superfluous to point out that, in
common with other rights, the rights of free speech and
publication, in early times and most places either denied or
not overtly recognized, have gradually established them-
selves; yet some evidence may fitly be cited with a view to
emphasizing this truth.

Various of the facts instanced in the last chapter might
be instanced afresh here; since suppression of beliefs has, by
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implication, been suppression of free speech. That the
anger of the Jewish priests against Jesus Christ for teaching
things at variance with their creed led to his crucifixion;
that Paul, at first a persecutor of Christians, was himself
presently persecuted for persuading men to be Christians;
and that by sundry Roman emperors preachers of Chris-
tianity were martyred; are familiar examples of the denial
of free speech in early times. So, too, after the Christian
creed became established, the punishment of some who
taught the non-divinity of Christ, of others who publicly
asserted predestination, and of others who spread the doc-
trine of two supreme principles of good and evil, as well as
the persecutions of Huss and Luther, exemplify in ways
almost equally familiar the denial of the right to utter
opinions contrary to those which are authorized. And so,
in our country, has it been from the time when Henry IV.
enacted severe penalties on teachers of heresy, down to
the 17th century when the non-conforming clergy were
punished for teaching any other than the church doctrine
and Bunyan was imprisoned for open-air preaching—down,
further, to the last trial for propagating atheism, which is
within our own recollection. But gradually, during recent
centuries, the right of free speech on religious matters,
more and more asserted, has been more and more admitted;
until now there is no restraint on the public utterance
of any religious opinion, unless the utterance is gratuitously
insulting in manner or form.

By a parallel progress there has been established that
right of free speech on political questions, which in early
days was denied. Among the Athenians in Solon’s time,
death was inflicted for opposition to a certain established
policy ; and among the Romans the utterance of proscribed
opinions was punished as treason. So, too, in England cen-
turies ago, political criticism, even of amoderate kind, brought
severe penalties. Later times have witnessed, now greater
liberty of speech and now greater control: the noticeable fact

10
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being that during the war-period brought on by the
French revolution, there was a retrograde movement in
respect of this right as in respect of other rights. A judge,
in 1808, declared that it was not to be permitted to any
man to make the people dissatisfied with the Government
under which he lives.” But with the commencement of the
long peace there began a decrease of the restraints on
political speech, as of other restraints on freedom. Though
Sir F. Burdett was imprisoned for condemning the inhuman
acts of the troops, and Leigh Hunt for commenting on
excessive flogging in the army, since that time there have
practically disappeared all impediments to the public
yexpression of political ideas. So long as he does not
| suggest the commission of crimes, each citizen is free to say
" what he pleasesabout any or all of our institutions: even to
. the advocacy of a form of government utterly different from
i that which exists, or the condemnation of all government.
Of course, with increasing recognition of the right of free
speech thero has gone increasing recognition of the right
of free publication. Plato taught that censors were

! needful to prevent the diffusion of unauthorized doctrines.

" With the growth of ecclesiastical power there came the

suppression of writings considered heretical. In our own
country under Queen Elizabeth, books had to be officially
authorized ; and even the Long Parliament re-enforced that
system of licensing against which Milton made his cele-
brated protest. But for these two centuries there has been
10 official censorship, save of public plays. And though many
arrangements for shackling the press have since been made,
yet these have gradually fallen into disuse or been repealed.

§ 324. But in this case, as in cases already noticed, it
follows from the precedence which the preservation of the
society has over the claims of the individual, that such
restraints may rightly be put on free speech and free pub-

 lication as are needfal during war to prevent the giving of
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advantage to the enemy. If, as we have seen, there is
ethical justification for subordinating the more important |
rights of the citizen to the extent requisite for successfully ,
carrying on national defence, it of course follows that these -
less important rights may also be subordinated.

And here, indeed, we see again how direct is the con-
nexion between international hostilities and the repression
of individual freedom. For it is manifest that throughout
civilization the repression of freedom of speech and freedom
of publication, has been rigorous in proportion as mllxtancy,
has been predominant; and that at the present time, in such |
contrasts as that between Russia and England, we still,
observe the relation.

After recognizing the justifiable limitations of these
rights, that which it concerns us to note is that they, in
common with the others severally deduced from the law of
equal freedom, have come to be recognized in law as fast as
society has assumed a higher form.

10%



CHAPTER XIX.

A RETROSPECT WITH AN ADDITION.

§ 325. Where men’s natures and their institutions are
incongruous, there exists a force tending to produce
change. Either the institutions will remould the nature
or the nature will remould the institutions, or partly the
one and partly the other; and eventually a more stable
state will establish itself.

In our own case the action and reaction between our
social arrangements and our characters, has produced a
curious result. Compromise being an essential trait of
the one has become agreeable to the other; so that it is
not only tolerated but preferred. There has grown up a
distrust of definite conclusions, and a positive aversion to
system. Naturally, statesmen and citizens who, on the one
hand, unite in declaring the sovereignty of the people, and
who, on the other hand, dutifully write and complacently
read royal speeches which address Lords and Commons as
servants, and speak of the people as ““ my subjects,” must be
impatient of any demand for comsistency in their political
ideas. If, while they assert the riglit of private judgment
in religious matters, they tacitly authorize parliament to
maintain a creed for them, they must be restive when
asked how they reconcile their theory with their practice
Hence, in presence of the many instances in which they
have to accept contradictory doctrines, they become averse
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to exact thinking, resent all attempts to tie them down to
precise propositions, and shrink from an abstract principle
with as much alarm as a servant girl shrinks from some-
thing she takes for a ghost.

An ingrained way of thinking and feeling thus generated
by social conditions, is not to be changed by any amount of
reasoning. Beliefs at variance with it cannot gain much
acceptance. Readers in whom the separate arguments
contained in foregoing chapters have failed to produce
changes of opinions, will not have their opinions changed
by bringing together these arguments and showing that
they converge to the same conclusion. Still, before pro-
ceeding, it will be as well to show how strong are the
united proofs of the propositions from which inferences
are presently to be drawn.

§ 326. We have no ethics of nebular condensation, or of
sidereal movement, or of planetary evolution: the concep-
tion is not relevant to inorganic actions. Nor, when we
turn to organized things, do we find that it has any rela-
tion to the phenomena of plant-life: though we ascribe to
plants superiorities and inferiorities, leading to successes
and failures in the struggle for existence, we do not
associate with them praise and blame. It is only with
the rise of sentiency in the animal world, that the subject
matter of ethics originates. Hence ethics, pre-supposing
animal life, and gaining an appreciable meaning as animal
life assumes complex forms, must, in its ultimate nature, bo
expressible in terms of animal life. It is concerned with
certain traits in the conduct of life, considered as good or
bad respectively ; and it cannot pass judgments on these
traits in the conduct of life while ignoring the essential
phenomena of life.

In the chapter on “ Animal Ethics” this connexion was
shown under its concrete form. We saw that, limiting our
attention to any one species, the continuance of which is
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held to be desirable, then, relatively to that species, the
acts which subserve the maintenance of the individual and
the preservation of the race, are classed by us as right and
regarded with a certain approbation ; while we have repro-
bation for acts having contrary tendencies. In the next
chapter, treating of  Sub-human Justice,” we saw that,
for achievement of the assumed desirable end, a condition
| precedent is that each individual shall receive or suffer
| the good or evil results of its own nature and consequent
/ actions. We saw, also, that throughout the lower animal
world, where there exists no power by which this condition
precedent can be traversed, it eventuates in survival of the
fittest. And we further saw that, since this connexion
between conduct and consequence is held to be just, it
_follows that throughout the animal kingdom what we call
| justice, is the ethical aspect of this biological law in virtue
“of which life in general has been maintained and has
*evolved into higher forms; and which therefore possesses
' the highest possible authority.

Along with the establishment of gregarious habits
there arises a secondary law. When a number of indi-
viduals live in such proximity that they are severally apt
to impede one another’s actions, and so to prevent one
another from achieving desired results; then, to avoid
antagonism and consequent dispersion, their actions have
to be mutually restrained : each must carry on its actions
subject to the limitation that it shall not interfere with
the like actions of others more than its own actions are
interfered with. And we saw that among various gre-
garious creatures considerable observance of such restraints
is displayed.

Finally, in the chapter on ‘“Human Justice,” it was
shown that among men, the highest gregarious creatures,
this secondary law, prefigured in a vague way among lower
gregarious creatures, comes to have more pronounced, more
definite, and more complex applications. Under the con-
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ditions imposed by social life, the primary principle of
justice, when asserted for each individual, itself originates
the secondary or limiting principle by asserting it for all
other individuals; and thus the mutual restrictions which
simultaneous carrying on of their actions necessitates form
a necessary element of justice in the associated state.

§ 327. Adaptation, either by the direct or by the indirect
process, or by both, holds of cerebral structures as of tho
structures composing the rest of the body; and mental
functions, like bodily functions, tend ever to become
adjusted to the requirements. A fceling which prompts
the maintenance of freedom of action is shown by all
creatures, and is marked in creatures of high organization;
and these last also show some amount of the feeling which !
responds to the requirement that each shall act w1th1n the { ;'
limits imposed by the actions of others.

Along with greater power of “looking before and
after,” there exist in mankind higher manifestations of
both of these traits—clear where the society has long been
peaceful and obscured where it has been habitually war-
like. Where the habits of life have not entailed a chronic
conflict between the ethics of amity and the ethics of
enmity, a distinct consciousness of justice is shown; alike
in respect of personal claims and the correlative claims of
others. But where men’s rights to life, liberty, and pro-
perty, are constantly subordinated by forcibly organizing
them into armies for more effectual fighting, and where by
implication they are accustomed to trample on the rights of
men who do not inhabit the same territory, the emotions
and ideas corresponding to the principles of justice, egoistic
and altruistic, are habitually repressed.

But subject to this qualification, associated life, which in
a predominant degree fosters the sympathies, and while it
gives play to the sentiment of egoistic justice exercises
also the sentiment of altruistic justice, generates correla-
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tive ideas; so that in course of time, along with a moral
consciousness of the claims of self and others, there comes
an intellectual perception of them. There finally arise
intuitions corresponding to those requirements which must
be fulfilled before social activities can be harmoniously
carried on; and these intuitions rececive their most abstract
expression in the assertion that the liberty of each is limited
only by the like liberties of all.

Hence we get a double deductive origin for this funda-
mental principle. It is primarily deducible frcm the
conditions precedent to complete life in the associated
state; and it is secondarily deducible from those forms
of consciousness created by the moulding of human nature
into conformity with these conditions.

§ 328. The conclusions thus reached by deduction agree
with the conclusions which induction has led us to. Ac-
cumulated experiences have prompted men to establish
laws harmonizing with the various corollaries which follow
from the principle of equal freedom.

Though disregarded during war, life during peace has
acquired sacredness; and all interferences with physical
integrity, however trivial, have come to be regarded as
offeuces. The slavery which in early stages almost every-
where existed, has, with the advance of civilization, been
gradually mitigated; and, in the most advanced societies,
restraints on motion and locomotion have disappeared.
Men’s equal claims to unimpeded use of light and air,
originally ignored, are now legally enforced; and, though
during great predominance of militant activity the owner-
ship of land by the community lapsed into ownership by
chiefs and kings, yet now, with the development of in-
dustrialism, the truth that the private ownership of land is
subject to the supreme ownership of the community, and
that therefore each citizen has a latent claim to participate
in the use of the Earth, has come to be recognized. The
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right of property, invaded with small scruple in early times,
when the rights to life and liberty were little regarded,
has been better and better maintained as societies have
advanced ; and while law has with increasing efficiency
maintained the right to material property, it has more and
more in modern times recognized and maintained the rights
to incorporeal property: patent laws, copyright laws, libel
laws, have been progressively made more effectual.

Thus while, in uncivilized societies and in early stages
of civilized societies, the individual is left to defend his own
life, liberty, and property as best he may, in later stages
the community, through its government, more and more
undertakes to defend them for him. Consequently, unless
it be asserted that primitive disorder was better than is
the comparative order now maintained, it must be admitted
that experience of results justifies the assertion of these
chief rights, and endorses the arguments by which they
are deduced. -

§ 329. Of kindred nature and significance is an accom-
panying endorsement. While the community in its corporate
capacity has gradually assumed the duty of guarding the
rights of each man from aggressions by other men, it has
gradually ceased from invading his rights itself as it
once did.

Among uncivilized peoples, and among the civilized in
early times, the right of bequest has been either denied
(here by custom and there by law) or else greatly restricted;
but with the growth of industrialism and its appropriate
social forms, restrictions on the right of bequest have
diminished, and in the most industrially organized nations
have almost disappeared. In rude societies the ruler
habitually interferes with the right of free exchange—
monopolizing, restraining, interdicting; but in advanced
societies internal exchanges are much less interfered
with, and in our own society very little interference even
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with external exchanges remains. During many centuries
throughout Europe, the State superintended industry, and
‘men were told what processes they must adopt and what
things they must produce; but now, save by regulations
for the protection of employés, their rights to manufacture
' what they please and how they please are uninterfered with.
Originally, creeds and observances were settled by autho-
rity ; but the dictations have slowly diminished, and at
present, in the most advanced societies, every one may
believe or not believe, worship or not worship, as he likes.
And so, too, is it with the rights of free speech and publi-
cation: originally denied and the assumption of them
punished, they have gradually acquired legal recognition.

Simultaneously, governments have also ccased to inter-
fero with other classes of private actions. Once upon a
time they prescribed kinds and qualities of food and
numbers of meals. To those below specified ranks they
forbad certain colours for dresses, the wearing of furs, the
use of embroideries and of lace; while the weapons they
might wear or use were named. Those who might, and
those who might not, have silver plate were specified ; as
also those who might wear long hair. Nor were amuse-
ments left uncontrolled. Games of sundry kinds were in
some cases prohibited, and in other cases exercises wero
prescribed. But in modern times these interferences with
individual freedom have ceased: men’s rights to choose
their own usages have come to be tacitly admitted.

Here again, then, unless it be maintained that sumptuary
laws and the like should be rc-enacted, and that freedom of
bequest, freedom of exchange, freedom of industry, freedom
of belief, and freedom of speech, might with advantage be
suppressed ; it must be admitted that the inferences drawn
from the formula of justice have been progressively justified
by the discovery that disregard of them is mischievous.

§ 330. Yet another series of inductive verifications, not
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hitherto named, has to be set down—the verifications
furnished by political economy.

This teaches that meddlings with commerce by prohibi-
tions and bounties are detrimental ; and the law of equal
freedom excludes them as wrong. That speculators should
be allowed to operate on the food-markets as they see well
is an inference drawn by political economy; and by the
fundamental principle of equity they are justified in doing
this. Penalties upon usury are proved by political econo-
mists to be injurious; and by the law of cqual freedom they
are negatived as involving infringements of rights. The
reasonings of political economists show that machinery is
beneficial to the people at large, instead of hurtful to them;
and in unison with their conclusions the law of equal
freedom forbids attempts to restrict its mse. While one of
the settled conclusions of political economy is that wages
and prices cannot be artificially regulated with advantage, it
is also an obvious inference from the law of equal freedom
that regulation of them is not morally permissible. On
other questions, such as the hurtfulness of tamperings with
banking, the futility of endeavours to benefit one occupa-
tion at the expense of others, political economy reaches
conclusions which ethics independently deduces.

What do these various instances unite in showing ?
Briefly, that not only harmony of co-operation in the social
state, but also efficiency of co-operation, is best achieved by
conformity to the law of equal freedom.

§ 331. Two deductive arguments and three inductive
arguments thus converge to the same conclusion. By infer-
ence from the laws of life as carried on under social condi-
tions, and by inference from the dicta of that moral con-
sciousness generated by the continuous discipline of social
life, we are led directly to recognize the law of equal
freedom as the supreme moral law. And we are indirectly
led to such recognition of it by generalizing the experiences
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of mankind as registercd in progressive legislation; since
by it we are shown that during civilization there has been
a gradual increase in the governmental maintenauce of the
rights of individuals, and that simultaneously there has
been a gradual decrease in the governmental trespasses
on such rights. And then this agreement is reinforced
by the proofs that what is theoretically equitable is
economically expedient.

I am by no means certain that acceptance of this quintu-
ply-rooted truth will be rendered any the more likely by
thus showing that the a posteriori supports of it furnished
by history are joined with the a prior: supports furnished
by biology and psychology. If there are a priori thinkers
who obstinately disregard experiences at variance with
their judgments; there are also a postertori thinkers who
obstinately deny all value to intuitive beliefs. They have
faith in the cognitions resulting from the accumulated
experiences of the individual, but no faith in the cognitions
resulting from the accumulated experiences of the race.
Here, however, we avoid both kinds of bigotry. The
agreement of deduction with induction yields the strongest
proof ; and where, as in this case, we have plurality of bcth
deductions and inductions, there is reached as great a
certainty as can be imagined.



COAPTER XX,

THE RIGHTS OF WOMEN.

§ 332. When in certain preceding chapters the funda-
wental principle of justice was discussed, a relevant
question which might have been raised, I decided to
postpone, because I thought discussion of it would appro-
priately introduce the subject-matter of this chapter.

“Why,” it might have been asked, “should not men
have rights proportionate to their faculties? Why should
not the sphere of action of the superior individual be
greater than that of the inferior individual? Surely, as a
big man occupies more space than a littlo man, so too does
he need larger supplies of the necessaries of life; and so,
too, does he need greater scope for the use of his powers. '
Hence it is unreasonable that the activities of great and
small, strong and weak, high and low, should be severally
restrained within limits too narrow for these and too wide
for those.”

The first reply is that the metaphors which we are
obliged to use arc misleading if interpreted literally.
Though, as above, and as in previous chapters, men’s
equal liberties are figured as spaces surrounding each,
which mutually limit one another, yet they cannot be truly
represented in so simple a manner. The inferior man,
who claims as great a right to bodily integrity as the
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superior man, does not by doing this trespass on the
bodily integrity of the superior man. If he asserts like
freedom with him to move about and to work, he does not
thereby prevent him from moving about and working.
And if he retains as his own whatever his activities have
gained for him, he in no degree prevents the superior man
from retaining the produce of his activities, which, by
implication, are greater in amount.

The second reply is that denying to inferior faculty a
sphere of action equal to that which superior faculty has,
is to add an artificial hardship to a natural hardship. To
be born with a dwarfed or deformed body, or imperfect
scnses, or a feeble constitution, or a low intelligence, or ill-
balanced emotions, is in itsclf a pitiable fate. Could we
charge Nature with injustice, we might fitly say it is unjust
that some should have natural endowments so much lower
than others have, and that they should thus be in large
measure incapacitated for the battle of life. And if so,
what shall we say to the proposal that, being already dis-
advantaged by having smaller powers, they should be
further disadvantaged by having narrower spheres for the
exercise of those powers? Sympathy might contrariwise
urge that, by way of compensation for inherited dis-
abilities, they should have extended opportunities. But,
evidently, the least that can be done is to allow them as
' much freedom as others to make the best of themselves.

A third reply is that, were it equitable to make men’s
" liberties proportionate to their abilities, it would be im-
practicable; since we have no means by which either
~the one or the other can be measured. In the great
mass of cases there is no difficulty in carrying out the
principle of equality. If, (previous aggression being sup-
posed absent,) A kills B, or knocks him down, or locks
him up, it is clear that the liberties of action assumed
by the two are umlike; or if C, having bought goods
of D, does not pay the price agreed uponm, it is clear
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that the contract having been fulfilled on one side and
not on the other, the degrees of freedom used are not
the same. But if liberties are to be proportioned to
abilities, then the implication is that the relative amounts
of each faculty, bodily and mental, must be ascertained ;
and the further implication is that the several kinds of
freedom needed must be meted out. Neither of theses
things can be dome; and therefore, apart from other
reasons, the regard for practicability would require us
to treat men’s freedoms as equal, irrespective of their
endowments.

§ 333. With change of terms these arguments are
applicable to the relation between the rights of men
and the rights of women. This is not the place for
comparing in detail the capacities of men and women.
It suffices for present purposes to recognize the unques-
tionable fact that some women are physically stronger
than some men, and that some women have higher mental
endowments than some men—higher, indeed, than the
great majority of men. Hence it results, as above, that
were liberties to be adjusted to abilities, the adjustment,
even could we make it, would have to be made irrespective
of sex.

The difficulty reappears under another form, if we set
out with the proposition that just as, disregarding excep-
tions, the average physical powers of women are less
than the average physical powers of men, so too are their
average mental powers. For we could not conform our
plans to this truth : it would be impossible to ascertain the
ratio between the two averages ; and it would be impossible
rightly to proportion the spheres of activity to them.

But, as above argued, generosity prompting equalization
would direct that were any difference to be made it ought
to be that, by way of compensation, smaller faculties should
have greater facilities. Generosity aside however, justice
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demands the women, if they are not artificially advantaged,
must not, at any rate, be artificially disadvantaged.

Hence, if men and women are severally regarded as
independent members of a society, each one of whom has
to do the best for himself or herself, it results that no
restraints can equitably be placed upon women in respect
of the occupations, professions, or other careers which they
may wish to adopt. They must have like freedom to
prepare themselves, and like freedom to profit by such
information and skill as they acquire.

But more involved questions arise when we take into
account the relations of women to men in marriage, and
the relations of women to men in the State.

§ 324. Of those equal liberties with men which women
should have before marriage, we must say that in equity
they retain after marriage all those which are not neces-
sarily interfered with by the marital relation—the rights to
physical integrity, the rights to ownership of property
carned and property given or bequeathed, the rights to free
belief and free speech, &c. Their claims can properly be
qualified only in so far as they are traversed by the under-
stood or expressed terms of the contract voluntarily entered
into; and as these terms vary in different places and times,
the resulting qualifications must vary. Here, in default of
definite measures, we must be content with approximations.

In respect of property, for instance, it may be reasonably
held that where the husband is exclusively responsible for
maintenance of the family, property which would otherwise
belong to the wife may equitably be assigned to him—the
use, at least, if not the possession ; since, if not, it becomes
possible for the wife to use her property or its proceeds for
her personal benefit only, and refuse to contribute towards
the expenses of the joint household. Only if she is equally
responsible with him for family-maintenance, does it seem
right that she should have equally unqualified ownership of
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property. Yet, on the other hand, we cannot eay that the
responsibilities must be entirely reciprocal. For though,
rights of ownership being supposed equal, it would at first
sight appear that the one is as much bound as the other to
maintain the two and their children ; yet this is negatived
by the existence on the one side of onerous functions which
do not exist on the other, and which largely incapacitate
for active life. Nothing more than a compromise, varying
according to the circumstances, seems here possible. The

discharge of domestic and maternal duties by the wife may .

ordinarily be held a fair equivalent for the earning of an
income by the husband.

Respecting powers of control over one another’s actions
and over the household, the conclusions to be drawn are
still more indefinite. The relative positions of the two as
contributors of monies and services have to be taken into
account, as well as their respective natures; and these
factors in the problem are variable. When there arise
conflicting wills of which both cannot be fulfilled, but one

of which must issue in action, the law of equal freedom |

-—

cannot, in each particular case, be conformed to; but can |

be conformed to only in the average of cases. Whether

it should be conformed to in the average of cases must

depend on circumstances. We may, however, say that
since, speaking generally, man is more judicially-minded
than woman, the balance of authority should incline to the
side of the husband ; especially as he usually provides the
means which make possible the fulfilment of the will of
either or the wills of both. But in respect of this relation
reasoning goes for little : the characters of those concerned
determine the form it takes. The only effect which ethical
considerations are likely to have is that of moderating the
use of such supremacy as eventually arises.

The remaining question, equally involved or more
involved, concerns the possession and management of
children. Decisions about management have to be made

11
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daily ; and decisions about possession must be made in all
cases of separation. What are the relative claims of
husband and wife in such cases? On the one hand, it may
be said of the direct physical claims, otherwise equal, that
that of the mother is rendered far greater by the continued
nutrition before and after birth, than that of the father.
On the other hand, it may be urged on the part of the
father, that in the normal order the food by which the
mother has been supported and the nutrition of the infant
made possible, has been provided by his labour. Whether
this counter-claim be or be not equivalent, it must be
admitted that the claim of the mother cannot well be less
than that of the father. Of the compromise respecting
management which justice thus appears to dictate, we may
perhaps reasonably say that the power of the mother may
fitly predominate during the earlier part of a child’s life,
aud that of the father during the later part. The maternal
nature is better adjusted to the needs of infancy and early
childhood than the paternal nature; while for fitting chil-
dren, and especially boys, for the battle of life, the father,
who has had most experience of it, may be considered the
best guide. But it seems alike inequitable and inexpedient
that the power of either should at any time be exercised to
the exclusion of the power of the other. Of the respective
claims to possession where separation takes place, some
guidance is again furnished by consideration of children’s
welfare; an equal division, where it is possible, being so
made that the younger remain with the mother and the
elder go with the father. Evidently, however, nothing is
here possible but compromise based on consideration of
the special circumstances.

Concerning the claims of women, as domestically asso-
ciated with men, I may add that here in Engiand,
and still more in America, the need for urging them is
not pressing. In some cases, indeed, there is a converse
need. But there are other civilized societies in which
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their claims are very inadequately recognized: instance
Germany.*

§ 335. As in other cases, let us look now at the stages
through which usage and law have grown into conformity
with ethics.

Save among the few primitive peoples who do not preach
the virtues called Christian but merely practise them—save
among those absolutely peaceful tribes here and there
found who, while admirable in their general conduct, treat
their women with equity as well as kindness, uncivilized
tribes at large have no more conception of the rights of
women than of the rights of brutes. Such regard for
women’s claims as enables mothers to survive and rear
offspring, of course exists; since tribes in which it is less
than this disappear. But, frequently, the regard is not
greater than is needful to prevent extinction.

When we read of a Fijian that he might kill and eat his
wife if he pleased; of the Fuegians and wilder Australians
that they sacrificed their old women for food; and of the
many peoples among whom women are killed to accompany
their dead husbands to the other world ; we see that they
are commonly denied even the first of all rights. The facts
that in these low stages women, leading the lives of slaves,
are also sold as slaves, and, when married, are either stolen
or bought, prove that no liberties are recognized as be-
longing to them. And on remembering that where wives
are habitually considered as property, the implication is
that independent ownership of property by them can
scarcely exist, we are shown that this further fundamental
right is at the outset but very vaguely recognized. Though

* With other reasons prompting this remark, is joined the remembrance
of a conversation between two Germans residing in England, in which, with
contemptuous laughter, they were describing how they had often seen on a
Sunday or other holiday, an English artizan relieving his wife by carrying
the child they had with them. Their sneers produced in me a feeling of
shame—but not for the artizan. )

11%
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the matter is in many cases complicated and qualified by
the system of descent in the female line, it is certain that,
speaking generally, in rude societies where among men
aggression is restrained only by fear of vengeance, the
claims of women are habitually disregarded.

To trace up in this place the rising status of women is
out of the question. Passing over those ancient societies
in which descent in the female line gave to women a rela-
tively high position, as it did among the Egyptians, it will
suffice to note that in societies which have arisen by
aggregation of patriarchal groups, the rights of women, at
first scarcely more recognized than among savages, have,
during these two thousand years, gradually established
themselves. Limiting our attention to the Aryans who over-
spread Europe, we see that save where, as indicated by
Tacitus, women, by sharing in the dangers of war, gained
a better position (a connexion of facts which we find among
various peoples), they were absolutely subordinated. The
primitive Germans bought their wives ; and husbands might
sell and even kill them. In the early Teutonic society, as
in the early Roman society, there was perpetual tutelage of
women, and consequent incapacity for independent owner-
ship of property. A like state of things existed here in
the old English period. Brides were purchased: their
wills counting for nothing in the bargains. Mitigations
gradually came. Among the Romans the requirement that
a bride should be transferred to the bridegroom by legal
conveyance, ceased to be observed. The life and death
power came to an end: though sometimes reappearing, as

! when the early Angevin ruler, Fulc the Black, burnt his
. wife. Generalizing the facts we see that as life became
i less exclusively militant, the subjection of women to men
+ became less extreme. How that decline of the system of
status and rise of the system of contract, which characterizes
industrialism, ameliorated, in early days, the position of
women, is curiously shown by the occurrence of their
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signatures in the documents of guilds, while' yet their
position outside of the guilds remained much as before.
This connexion has continued to be a general one. Both
in England and in America, where the industrial type of
organization is most developed, the legal status of women
is higher than on the continent, where militancy is more
pronounced. Add to which that among ourselves, along
with the modern growth of free institutions characterizing
predominant industrialism, the positions of women have been
with increasing rapidity approximated to those of men.

Here again, then, ethical deductions harmonize with
historical inductions. As in preceding chapters we saw
that each of those corollaries from the law of equal freedom
which we call a right, has been better established as fast
as a higher social life has been reached ; so here, we see
that the general body of such rights, originally denied
entirely to women, has, in the course of this same progress,
been acquired by themn.

§ 336. There has still to be considered from the ethical
point of view, the political position of women as compared
with the political position of men; but until the last of
these has been dealt with, we cannot in a complete way
deal with the first. When, presently, we enter on the con-
sideration of what are commonly called * political rights,”
we shall find need for changing, in essential ways, the
current conceptions of them; and until this has been done
the political rights of women cannot be adequately. treated
of. There is, however, one aspect of the matter which we
may deal with now no less conveniently than hereafter.

Are the political rights of women the same as those of
men? The assumption that they are the same is now
widely made. Along with that identity of rights above set
forth as arising from the human nature common to the two
sexes, there is supposed to go an identity of rights in
respect to the direction of public affairs. At first sight
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it seems that the two properly go together; but con-
sideration shows that this is not-so. Citizenship does not
include only the giving of votes, joined now and again with
the fulfilment of representative functions. It includes also
certain serious responsibilities. But if so, there cannot be
equality of citizenship unless along with the share of good
there goes the share of evil. To call that equality of
citizenship under which some have their powers gratis,
while others pay for their powers by undertaking risks, is
absurd. Now men, whatever political powers they may in
- any case possess, are at the same time severally liable to
the loss of liberty, to the privation, and occasionally to the
death, consequent on having to defend the country; and if
~ women, along with the same political powers, have not the
same liabilities, their position is not one of equality but one
of supremacy.

Unless, therefore, women furnish contingents to the army
and navy such as men furnish, it is manifest that, ethically
considered, the question of the equal “ political rights,” so-
called, of women, caunnot be entertained until there is
reached a state of permanent peace. Then only will it be
possible (whether desirable or not) to make the political
positions of men and women the same.

It should be added that of course this reason does not
negative the claims of women to equal shares in local
governments and administrations, If it is contended
that these should be withheld, it must be for reasons
of other kinds.



CHAPTER XXI.
THE RIGHTS OF CHILDREN.

§ 337. The reader who remembers that at the outset we
recognized a fundamental distinction between the ethics of
the family and the ethics of the State, and saw that welfare
of the species requires the maintenance of two antagonist
principles in them respectively, will infer that the rights of
children must have a nature quite different from that of the
rights of adults. He will also infer that since children are
gradually transformed into adults, there must be a contin-
ually changing relation between the two kinds of rights,
and need for a varying compromise.

Preservation of the race implies both self-sustentation
and sustentation of offspring. If, assuming preservation
of the race to be a good end, we infer that it is right to
achieve these two sustentations; and if, therefore, the
conditions precedent, without which they cannot be achieved,
become what we call rights; it results that children have
rights (or rather, for distinction sake, let us say rightful
claims) to those materials and aids needful for life and
growth, which, by implication, it is the duty of parents to
supply. Whereas during mature life, the rights are so
many special forms of that general freedom of action which
is requisite for the procuring of food, clothing, shelter, &c.;
during immature life the rightful claims are to the food,
clothing, shelter, &c., themselves, and not to those forms of
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freedom which make possible the obtainment of them.
While yet its faculties are undeveloped the child cannot
occupy various parts of the sphere of activity occupied by
the adult. During this stage of inability, such needful
benefits as are paturally to be gained only within these
unusable regions of activity, must come to it gratis. And,
deduced as its claims to them are from the same primary
requirement (preservation of the species), they must be
considered as equally valid with the claims which the adult
derives from the law of equal freedom.

I use the foregoing verbal distinction between the rights
of adults and the rightful claims of children, because, in the
general consciousness, rights are to so large an extent
associated with activities and the products of activities, that
some confusion of thought arises if we ascribe them to
infants and young children, who are incapable of carrying
on such activities and obtaining such products.

§ 338. Still regarding preservation of the species as the
ultimate end, we must infer that while in large measure
children’s rightful claims are to the products of activities,
rather than to the spheres in which those activities are
carried on, children have,at the same time, rightful claims
to such parts of those spheres of activity as they can
advantageously use. Forif the desideratum is preservation
of the species, then, to achieve it, the members of each
generation have not only to be supplied by parents with
such food, clothing and shelter as are requisite, but have
also to receive from them such aids and opportunities as,
by enabling them to exercise their faculties, shall produce
in them fitness for adult life. By leading their young ones
to use their limbs and senses, even inferior creatures, how-
ever unconsciously, fulfil this requirement to some extent.
And if for the comparatively simple lives of birds and
quadrupeds such needful preparation has to be made, still
more has it to be made for the complex lives of mankind,
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and still more does there follow the responsibility of pro-
viding for it and furthering it.

How far the lives of parents must, in the due discharge
of these responsibilities, be subordinated to the lives of
cbildren, is & question to which no definite answer can be
given. In multitudinous kinds of inferior creatures, each
generation is completely sacrificed to the next: eggs having
been laid the parents forthwith die. But among higher
creatures, which have to give much aid to their offspring
while they grow, or which rear successive broods of off-
spring, or both, this of course is not the case. Here the
welfare of the species demands that the parents shall con-
tioue to live in full vigour, that they may adequately
narture their offspring during their periods of immaturity.
This is of course especially the case with mankind ; since
the period over which aid has to be given to offspring is
very long. Hence, in estimating the relative claims of child
and parent, it is inferable that parental sacrifices must
not be such as will incapacitate for the full performance of
parental duties. Undue sacrifices are eventually to the dis-
advantage of the offspring, and, by implication, to the dis-
advantage of the species. To which add that, since the
well-being and happiness of parents is itself an end which
forms part of the general end, there is a further ethical
reason why the self-subordination of parents must be kept
within moderate limits.

§ 339. From the rightful claims of children on parents,
we pass now to the correlative duties of children to
parents. As before we must be content with a com-
promise which changes gradually during the progress
from infancy to maturity.

Though, as we have seen, the child has a rightful claim
to food, clothing, shelter, and other aids to development,
yet it has not a right to that self-direction which is the
normnal accompaniment of self-sustentation. There are two
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reasons for not admitting this right—the one that exeraise
of it would be mischievous to itself, and the other that it
would imply an ignoring of the claim of parent on child
which is the reciprocal of the claim of child on parent.
The first is self-evident, and the second scarcely needs
exposition. Though here there can be made no such
measurement of relative claims as that which the law of
equal freedom enables us to make between adults; yet, if
wo guide ourselves by that law as well as may be, it results
that for sustentation and other aids received there should
be given whatever equivalent is possible in the form of
obedience and the rendering of small services.

Meanwhile, in view of the ultimate end—the welfare of
the species—this reciprocal relation between mature and
immature should be approximated to the relation between
adults as fast as there are acquired the powers of self-
sustentation and self-direction. To be fitted for independent
or self-directed activities there must be practice in such
activities ; and to this end a gradually increased freedom.
As a matter of equity, too, the same thing is implied.
Where a child becomes in a considerable degree self-
sustaining before the adult age is reached, there arises a
just claim to a proportionate amount of freedom.

Of course, essentially at variance as are the ethics of the
family and the ethics of the State, the transition from
guidance by the one to guidance by the other, must ever
continue to be full of perplexities. We can expect only
that the compromise to be made in every case, while not
forgetting the welfare of the race, shall balance fairly
between the claims of the two who are immediately
concerned: not sacrificing unduly either the one or
the other.

§ 340. Still more in the case of children than in the case
of women, do we see that progress from the lower to
the higher types of society is accompanied by increasing
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recognition of rightful claims. Alike in respect of life,
liberty, and property, the change is traceable.

In every gquarter of the globe and among all varieties of
men, infanticide exists, or has existed, as a customary or
legalized usage—carried sometimes to the extent of ome-
half of those born. Especially where, the means of sub-
sistence being small, much increase of the tribe is
disastrous, the sacrifices of the newly-born are frequent:
the females being those oftenest killed because they do
not promise to be of value in war. The practices of the
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